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This Issue 


I think that I shall never see 

A billboard lovely as a tree. 
Indeed, unless the billboards fall 
I'll never see a tree at all. 


—OapENn NasH 


Billboards, root beer stands, drive-in theaters, farmers’ lanes, filling 
stations, and county trunk roads all present problems to those con- 
cerned with swift, safe, modern highway planning. Ogden Nash con- 
cerns himself with esthetic considerations. To the author of our 
leading article on Highway Zoning, esthetics is only a secondary 
factor. Future highways must be considered in the light of economic 
repercussions to land owners, the mounting accident toll on our na- 
tion’s roads, local versus state control of roadside development, and 
the cost of new arteries. The legal questions discussed will be of 
interest to most lawyers, we think, as well as to present and future 
sessions of the state legislature pondering ways and means of highway 
access control and zoning. David R. Levin, a Wisconsin Alumnus, 
is particularly well qualified to write on this subject. He is head of the 
Land Studies Section of the Federal Bureau of Public Roads, and 
has served on numerous national committees dealing with highway 
planning and zoning. 

Because America is called “‘a nation on wheels,’’ we do not hesitate 
to present a second article dealing generally with the legal aspects 
of street and highway traffic. Prof. Carl Auerbach concludes in this 
issue his definitive survey of motor carrier regulation in Wisconsin. 
Rate regulation of trucks and buses forms the central part of his dis- 
cussion, with some cogent conclusions on the efforts of the Public 
Service Commission and the courts to handle satisfactorily this 20th 
century field of law. 

Wisconsin’s migrant laborers provide much needed manpower for 
harvesting the state’s crops, but their transient status and low wages 
create problems for state welfare agencies. This issue’s comment 
examines these problems, the remedial programs of two other states 
and makes recommendations for needed legislation in Wisconsin. 
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Highway Zoning and Roadside Protection 
in Wisconsin 


Davin R. Levin* 


INTRODUCTION 


Wisconsin—pioneer that it has been in legislation promoting the 
common weal—has already given considerable study to the problem 
of the roadside. It has sanctioned city, county and town zoning, 
though these have not been applied, particularly, to the highway 
corridors. It has authorized marginal land acquisition, involving the 
taking of designated strips of land adjacent to a highway right-of- 
way, for the purpose of protecting such arteries of travel against 
encroachments and detrimental developments. It has enabled its 
highway agencies to acquire designated rights in roadside areas under 
its power of eminent domain, with similar objectives in mind. 

Through the authority it has delegated to its Highway Commission, 
the state has instituted certain administrative devices designed to 
improve conditions of the roadside. As a war memorial, it recently 
authorized the establishment of the Silent Cross Memorial Highway, 
an expressway which, when completed, will conform to the highest 
standards of highway design and roadside protection. Its 1949 legis- 
lature authorized the designation and construction of expressways 
on a state-wide basis. That same forward-looking body of lawmakers 
sanctioned the review of new subdivision proposals along state trunk 
highways by an agency of the state. 

Wisconsin has already authorized all these and other measures 
in some manner related to the roadside problem. Yet the results 
achieved to date, in terms of roadside betterment, have been insignif- 
icant. A number of reasons account for this apparent lack of progress. 

Some of the measures authorized have inherent limitations. For 
example, expressways are costly to build, and the state’s financial 
resources are not unlimited. Present legislation envisions only 500 
miles of expressways. Yet over 10,300 miles! of state trunk highways, 
carrying the bulk of the state’s traffic, need to be protected against 





* LL.B. 1936, U. of Wisconsin; Ph.D. 1937, U. of Wisconsin; C.P.A. (Wis. 
1940); Chief, Land Studies Section, Financial & Adm. Research Branch, Bureau 
of Public Roads; Chairman, Comm. on Land Acquisition and Control of High- 
way Access and Adjacent Areas, Highway Research Board; Secretary, Right-of- 
Way Comm., Am. Ass’n of State Highway Officials. 

1 As of January 1, 1950, there were 9,989 miles of rural highways, and 810 
miles of urban streets in the state trunk system. 
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roadside encroachments in some other manner. Though it has con- 
siderable merit, the marginal land acquisition device is sometimes 
difficult to apply in practice. Finally, some of this legislation is of such 
recent vintage that sufficient time has not elapsed for benefits to be 
realized. 

Because of these and other shortcomings, and of the need for as 
many tools as possible with which to do the job, the 1948 Governor’s 
Highway Safety Conference, the State Highway Commission and the 
Legislative Council recommended the enactment of legislation that 
would specifically authorize roadside zoning and setback control along 
state trunk highways. As a matter of fact, zoning of the corridors 
adjacent to public highways in order to promote highway safety, 
facilitate efficient transportation movement, preserve the pleasantness 
of the landscape, and stabilize and enhance property values, has long 
appealed to students of the roadside problem. This article has been 
prepared in an effort to assist the state in an objective appraisal of the 
merits of these proposals, particularly from a legal point of view. 

The plan of presentation is this: the roadside problem will first be 
delineated; then existing devices other than zoning and setback con- 
trol will be discussed, largely for purposes of orientation, but with 
incidental comment as to how they may be strengthened. The present 
legislative status of city, county and town zoning will be indicated. 
Some of the most important case law in Wisconsin on zoning, partic- 
ularly as it relates to possible application to the highway roadsides, 
will be considered. This will include brief discussions of constitution- 
ality and legality, retroactive application and nonconforming uses, 
the matter of aesthetics as an objective of zoning, and certain aspects 
of administration. Finally, some suggestions concerning district and 
use classifications will be included. 


THE ROADSIDE PROBLEM? 


Roadside ribbon development is common on many miles of the 
main arterial highways in Wisconsin, especially in the vicinity of 
urbanized areas. Because of the direct access afforded, highways have 
become a favorite location for gasoline filling stations, restaurants, 
taverns, billboards, and all the attendant accessories. Yet these shoe- 
string communities are proving to be detrimental to safe and efficient 
highway travel, financial liabilities to the governments that must 
service them, and eventual bad investments for the entrepreneurs 
who sponsor them. 


* For a documented discussion of the roadside problem, see Levin, Pusuic 
ConTrot or Highway Access AND ROADSIDE DEVELOPMENT 3 et seg. (1947). 
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For example, the more intensive the roadside ribbon development, 
the greater will be the exposure to accidents. Vehicles maneuvering 
into and out of roadside establishments constitute a serious menace to 
through traffic.* In 1948, there were 822 fatalities on Wisconsin high- 
ways, or 7.2 fatalities per 100,000,000 vehicle-miles of travel. In 1949, 
this rate increased to 7.5, contrary to the national trend of decrease.‘ 

Moreover, the cumulative effects of vehicular movements in the 
marginal lanes of travel into and out of roadside establishments reduce 
the capacity of a highway, i.e., the ability of the roadway to accom- 
modate traffic. Future improvement of highway facilities becomes 
very costly, sometimes prohibitive, where the roadsides remain unreg- 
ulated, especially in and near cities and metropolitan areas. Highway 
departments have found road widenings under such circumstances so 
costly that new locations have been sought, as the less expensive 
alternative under these circumstances. 

Where this happens, abutting enterprisers along the old route find 
themselves in unenviable circumstances. It is to their interest as well 
as others, that the highway roadside be developed in an orderly man- 
ner and according to plan. 

Striking illustrations of detrimental roadside growth and con- 
trasting orderly development were cited recently by James R. Law, 
Chairman of the Wisconsin State Highway Commission * 


U. S. Route 41 north of Milwaukee carries a tremendous 
volume of traffic, and is so obsolete that it will have to be rebuilt 
. .. Our relocation, proposing to follow new alignment, was vig- 
orously objected to by the owners of establishments along the 
present line of U. S. Route 41 and by their attorneys, on the 
grounds that removal of the route would prove disastrous to their 
businesses. No doubt it will. But to put a modern road, with to- 
day’s width requirements, through on the present location would 





* Aside from aesthetic considerations, the billboard is a danger wherever it 
obstructs sight distance below the minimum established standard. This is espe- 
cially true at railroad grade crossings and highway or access road intersections. 
The amet of advertising structures on curves may distract motorists and 
therefore constitutes a potential hazard. Panels with red or green lights or re- 
flectors are obviously hazardous because of the resultant confusion of these with 
traffic signals and devices of similar color complexions. Likewise, outdoor ad- 
vertising matter using traffic warning slogans such as “Stop,” “Caution,” or 
“Slow” is dangerous. Signs with flashing or intermittent illumination produce 

and otk and startle the motorist. Advertising matter placed within the 
ighway right-of-way boundaries is illegal in most states because of its proximity 
to moving vehicles and its interference with traffic operations generally. Levin, 
Tue Highway-BiLLBoaRD ProBLeM, LEGISLATIVE AND JUDICIAL Aspects (Proc. 
Am. Ass’n of State Highway Officials Convention 41, 1949). 


‘ The fatality rate per 100,000,000 vehicle-miles of travel for the nation was 
8.1 in 1948, and 7.4 in 1949. 

5 Law, Controlled Access, Zoning, Setback Lines, and Land Platting along State 
Trunk Highways, 19 BerreR Roaps MaGazineE 26 et seq. (1949). 
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entail excessive costs for right-of-way and moving buildings. The 
existence of closely abutting commercial development is the very 
reason why reconstruction on the old location is impossible. 

If there had been zoning and setback requirements in effect 
in this rural area 15 years ago, say, there would now be room to 
put reconstruction through, and the value of private investments 
along the road would be enhanced tremendously. Unfortunately 
for both the public interest and private development, no zoning 
and setback provisions were in existence. Subsequent crowding 
of the right-of-way has put us—and the owners of adjoining 
property—exactly where we all are today. 

Not so for the 8. Park St. project in the city of Madison. That 
area was zoned and setback lines were established by city ordi- 
nance in 1937. When a federal-aid urban project, now virtually 
complete, came along to widen the street and repave it, develop- 
ments since 1937 were in the clear. Right-of-way costs were 
reasonable, and whatever buildings had to be moved were not of 
recent vintage. Today the commercial development all along 
8. Park St. is collecting invaluable dividends from the foresight 
of 1937. The 1937 ordinance not only saved public funds; it saved 
a much greater amount of private investment, in that there was 
no need to rebuild at today’s costs, and there was no loss of busi- 
ness because of unfinished remodeling when traffic came back to 
the street. 


In addition, the stop-and-go driving that takes place where ex- 
tensive roadside ribbon development exists is necessarily expensive 
for millions of motorists. Every stop and start incident to travel 
through a roadside jungle of establishments multiplies gasoline con- 
sumption, tire wear, and general vehicle tear. It is reported that a 
single stop and start uses as much rubber as one mile of ordinary travel 
and enough gasoline to travel two city blocks.® 

A striking illustration of the economic significance of roadside con- 
trol may be found in Virginia’s new Shirley Memorial Highway, the 
final link of which is nearing completion. Because of its expressway 
characteristics, this 17-mile freeway exemplifies the kinds of benefits 
that may characterize any main highway where roadside development 
is regulated in the public interest. Traffic engineers of the Virginia 
Department of Highways estimate that when this facility is open to 
truck as well as to passenger traffic, over-all annual savings of through 
traffic will be 617,000 gallons of gasoline, 1,365,000 man-hours of 
time, 1,500 tires, and 7,000,000 miles of travel. These are formidable 
savings of valuable resources. 





6 MoYER AND TESDALL, Costs ror Stop-anD-Go Drivine, TrrE WEAR AND 
Cost on SELECTED Roapway Surracss (Iowa Engineering Experiment Station 
Bulletin No. 161, 1945). 
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EXPRESSWAYS 


One of the three measures for which the Governor’s Highway Safety 
Conference and the Wisconsin State Highway Commission have 
sought successfully to obtain legislative sanction concerns the es- 
tablishment of expressways such as the Shirley Memorial Highway 
mentioned above.’? The expressway is perhaps the ideal method of 
achieving a maximum of permanent roadside protection. The possibil- 
ity of roadside ribbon development is eliminated along expressways 
having complete control of access to abutting property with entry of 
vehicles only at designated locations. 

Such highways of modern design are now authorized in 32 states— 
in 30 of them by statute,* in one by judicial decision,’ and in another 
by constitutional amendment and judicial decision.” Under desig- 
nated circumstances, controlled-access facilities may now be estab- 
lished by the Wisconsin State Highway Commission.” 

While limited legal authorization for the expressway is no doubt 
better than none at all, controlled-access legislation in Wisconsin 
might well be broadened, at an appropriate time. The Wisconsin act, 
for example, appears to be limited to the rural portions of the state 
trunk system, though it may not have been so intended. Yet the 
most urgent need for expressways in the state is to be found in its 
urban and suburban areas. The law also requires that the average 24- 
hour traffic potential be in excess of 2,000 vehicles a day, before a 
section can be declared to be a controlled-access highway. While this 
limitation is perhaps a reasonable one, it is better to lodge appropriate 
discretion as to designation with the State Highway Commission, 
because of difficulties of administration. 

A third restriction in the Wisconsin law is that not more than 500 

7 According to Wis. Strat. § 84.25 (1949), a controlled-access highway (i.e., an 
expressway) is defined as ‘‘a highway on which the traffic is such that the high- 
way commission has found, determined and declared it to be necessary, in the 
interest of the public safety, convenience and general welfare to prohibit entrance 
upon and departure from the highway or street except at places specially desig- 
nated and provided for such purposes, and to exercise special controls over traffic 
on such highway or street.’”’ The American Association of State en soy | Officials 
in June, 1949, adopted the following definition of an expressway: A divided 
arterial highway for through traffic with full or partial control of access and 
generally with grade separations at intersections. 

* California, Colorado, Connecticut, Delaware, Florida, Georgia, Illinois, 
Indiana, Kentucky, Louisiana, Maine, Maryland, Massachusetts, Michigan, 
New Hampshire, New Jersey, New Mexico, New York, Ohio, Oklahoma, Oregon, 
Pennsylvania, Rhode Island, Texas, Utah, Virginia, Washington, West Virginia, 
Wisconsin, and Wyoming. 
® Minnesota. 

1@ Missouri. 
1 Wis. Star. §§ 84.25(1) - (12) (1949). 
2 Wis. Star. § 84.25(1) (1949). 






















WISCONSIN LAW REVIEW 





[Vol. 1951 





202 


miles of highway may be designated as expressways. Since the state’s 
portion of the national system of interstate highways roughly ap- 
proximates this mileage, the limitation may work no hardship at the 
moment. But here again, state-wide needs probably would be better 
served if no mileage restrictions were included. Moreover, while 
cooperative agreements involving cities and counties are authorized," 
it may be doubtful whether under the Wisconsin law, cities and coun- 
ties as such are authorized to establish expressways." 


Stent Cross MemoriAL HIGHWAY 


A special form of express highway, particularly significant for its 
roadside control features, is the so-called “Silent Cross Memorial 
Highway,’’ authorized by the 1947 Wisconsin legislature.“ This high- 
way will, when completed, conform to the most modern standards for 
expressways and roadside protection. 

The Silent Cross Memorial Highway consists of portions of state 
trunk highway number 30 and of United States highway number 51. 
Its alignment and grade are to be constructed to the most modern 
standards, with structures of appropriate strength and designed with 
due regard to aesthetics. Where practical to meet present and reason- 
ably anticipated need for complete traffic and driver service, the high- 
way shall consist of a four-lane, divided concrete highway, suitably 
landscaped, seeded and planted, and shall include appropriate wayside 
development for emergency stops and for rest and observation. The 
economy, efficiency, safety and permanence, and the memorial qual- 
ity of the highway shall be complemented and enhanced by complete 
border control and restrictions to access according to the latest and 
most advanced standards of highway development. 

The Silent Cross Memorial Highway is to be developed over a 
period of 50 years and finally completed by July 1, 1997. The State 
Highway Commission is directed to proceed with such development, 
as far as practical, as follows: 

(a) It shall establish the final location of the highway; (b) It shall 
lay out for acquisition as needed, a right-of-way of sufficient width for 
ultimate development; (c) It shall by orders regulate and restrict the 
location, shape, height, size and set back building lines of buildings 
and other structures along such location, right-of-way or highway 
and it may regulate the use of land along such right-of-way or 





8 Wis. Strat. § 84.25(9) (1949). 


“ For a comprehensive discussion of expressway legislation, see Levin, op- 
cit. supra note 2, at 19 et seg. A model act is contained in appendix A, at 99 et seq. 


% Wis. Stat. § 84.103 (1949). 
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highway and the operation of vehicles thereover. Nonconforming 
uses are continued subject to designated restrictions; (d) When plans 
are made for any construction on the highway such plans shall provide 
for the ultimate development even though only a part thereof is to be 
carried out at the time." 

Without attempting to pass on the wisdom of selecting the partic- 
ular routes designated in the legislation for the application of the 
advanced standards specified, the present recognition by Wisconsin 
of the need for roadside protection and access control is commendable. 
In fact, some of the same principles of roadside control that have been 
authorized in connection with the Silent Cross Memorial Highway 
would serve the public interest just as efficiently in connection with 
the principal trunklines in other parts of the state. Those having the 
power of decision in such matters may want to consider this device as 
supplementary or even alternative to the zoning mechanism, com- 
mented upon extensively herein. 


ROADSIDE PROTECTION UNDER EMINENT DoMAIN POWERS 


Some students of the roadside problem have proposed that roadside 
protection be instituted under eminent domain powers. It is asserted 
that the protection is permanent because it is based upon a contract 
between two parties; that roadside control so obtained may be much 
more effective than police power control, because the rights have been 
acquired for a valuable consideration. 





16 Pursuant to the request of the Wisconsin State Highway Commission, the 
Attorney General of Wisconsin rendered an opinion construing this legislation 
on August 21, 1947. 36 Ops. Wis. Art’y Grn. 368 (1947). 

The principal findings of the Attorney General are significant. He ruled that 
existing oy and relocation orders affecting reconstruction of portions of high- 
ways to be included in the program need not be discarded when they are not in 
conformity with the legislation, but this may be done where it is deemed ex- 
wary to do so in complying with the 50-year limitation for completion of the 

ilent Cross Memorial Highway. 

Regulations and restrictions as to use of land adjoining such highway ordered 
by the State Highway Commission pursuant to the legislation will supersede 
local zoning ordinances which conflict. 

Such restrictions cannot be imposed without compensation to the owners of 
the lands affected. The Attorney General further is of the opinion that under 
the act, the landowner is entitled to damages whether he is deprived of access 
which he previously had to an existing highway or whether he is denied access 
to a newly created highway traversing a portion of his lands. 

In aoueiing conveyances of right-of-way for such highway, the Attorney 
General feels that the necessary restrictions as to use of adjoining lands by the 
landowner should be obtained whenever possible. In subdividing or platting 

ds having restrictions as to access to such highway, provision should also be 
made for public streets or highways which will provide access to such highway 
through some street or highway at a point where access is permissible. 

Thorough study of this lengthy opinion of the Attorney General is recom- 
mended, as it reveals a farsighted understanding of the problems of modern 
highway development. 
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It is perhaps a little known fact that the Wisconsin State Highway 
Commission already is authorized to exercise roadside controls 
through the eminent domain powers of the state.’” As is now custo- 
mary in most jurisdictions, the Wisconsin State Highway Commission 
may acquire by gift, devise, purchase or condemnation any lands for 
establishing, laying out, widening, enlarging, extending, constructing, 
reconstructing, improving, and maintaining highways, streets and 
roadside parks. In addition, the Commission is authorized to acquire, 
by these various means, interests in land in and about and along and 
leading to any or all of the same; and after establishment, layout and 
completion of such improvements, the Commission may convey such 
lands thus acquired and not necessary for such improvements, with 
reservations concerning the future use and occupation of such lands so 
as to protect such public works and improvements and their environs 
and to preserve the view, appearance, light, air and usefulness of 
such public works.'® 

In appropriate instances this mechanism might well be used to 
assist in an effective roadside protection program. 


SUBDIVISION CONTROL 


The devices facilitating roadside protection considered up to this 
point involve exercises of the power of eminent domain. The police 
power, however, can also be used to great advantage in furthering 
roadside protection objectives. Among such police power controls, is a 
recently enacted Wisconsin statute!® which may be helpful in regu- 
lating at least one important class of uses along state trunk highways, 
to wit, subdivision developments. The act specifies that all land 
subdivisions provided for under chapter 236 of the Wisconsin statutes 
shall be so designed as to provide for the safety of entrance to and 
departure from abutting highways or streets and for the preservation 
of the public interest and the public investment in the highway plant, 
insofar as such provisions are reasonable under the particular cir- 
cumstances. 

The law further provides that no plat for lands abutting on a state 
trunk highway shall be valid or entitled to be recorded until it has 
been submitted to and approved by the State Highway Commission. 
However, in counties having a county planning board or department 

17 Wis. Stat. § 84.09 (1949). This legislation is based presumably upon WIs. 
Const. Art. XI, § 3a, which is applicable to the state or any of its cities. 

18 Wis. Stat. § 84.09(1) (1949). Moreover, such interests in land may be 
acquired in a summary and efficient manner, even where condemnation is re- 


sorted to. Ibid. 
19 Wis. Laws 1949, c. 138. 
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employing permanently at least one registered civil engineer, plats 
are to be approved by such board rather than by the State Highway 
Commission. 

This legislation serves a common end in a number of different ways. 
First, it places a responsibility upon subdividers of lands adjacent to 
public highways to design their means of entry and exit in a manner 
consistent with safety on the highways. Secondly, through the plat- 
reviewing mechanism, it puts the Highway Commission on notice 
with respect to new developments contemplated along state trunk 
highways. This advance notice enables the Commission to reconcile 
such proposals with their own reconstruction and modernization plans 
for the highway facility, providing the opportunity for keeping future 
right-of-way acquisition costs to a minimum. 

Finally, it lodges with the Highway Commission sufficient discretion 
to require platting designs that will not unreasonably jeopardize high- 
way travel. 

The administration of the law, however, may be fraught with 
difficulties, most of which will probably concern the reasonableness of 
proposed regulations, as an exercise of the police power. A clue, at 
least, as to the extent some courts may be willing to go in sustaining 
such regulations, may be found in a recent California decision”® in- 
volving the matter of integrating a proposed subdivision development 
with a proposed master plan. Before approving a proposed subdivision 
plat, the city planning commission of Los Angeles required that cer- 
tain conditions be met, as follows: 

(1) That a 10-foot strip abutting a highway in the city be dedicated 
for the widening of the highway. 

(2) That an additional 10-foot strip along the rear of the lots be 
restricted to planting of trees and shrubbery in order to prevent 
direct access from the highway to the subdivision lots. 

(3) That a designated street be dedicated to a width of 80 feet 
instead of 60 feet. 

(4) That a certain triangular parcel between two streets be dedi- 
cated for street purposes, in order to eliminate the area as a potential 
traffic hazard. 

The majority of the court upheld the conditions imposed, indi- 
cating that: 

... both the statutory provisions and the local law indicate that 


the subdivision design and use should conform to neighborhood 
planning and zoning requirements. Here the greater than average 





#0 Ayres v. City Council of Los Angeles, 34 Cal. 2d 31, 34 A.C. 29, 207 P.2d 1, 
11 A.L.R.2d 503 (1949). 
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depth of the lots minimizes the land loss and street improvement 
cost. In fact it may be said that the petitioner’s position would 
seem to be greatly improved by this type of subdivision and its 
related requirements in conformity with neighborhood planning 
and zoning. 

The petitioner may not prevail in his contention that, since 
the use of the land for the purposes stated was contemplated in 
any event, the dedication and use reservation requirements in 
this proceeding are unconstitutional as an exercise of the power 
of eminent domain. . . . It is the petitioner who is seeking to ac- 
quire the advantages of lot subdivision and upon him rests the 
duty of compliance with reasonable conditions for design, dedica- 
tion, improvement and restrictive use of the land so as to conform 
to the safety and general welfare of the lot owners in the subdivi- 
sion and of the public. 


OTHER LAND UsE ContTROLS 


Aside from zoning setback and subdivision regulation, at least 
one other type of land use control affecting the roadside has been 
authorized by statute in Wisconsin, based upon the exercise of the 
police power. This concerns the public regulation of outdoor advertis- 
ing. As in most states, Wisconsin law specifies that no sign shall be 
placed within the limits of any street or highway except such as are 
necessary for the guidance or warning of traffic.21 The statute further 
provides that the State Highway Commission shall prescribe regula- 
tions with respect to the erection of signs on public highways. It is 
indicated that no advertising sign shall use prominently any words, or 
combination of words, commonly used for the guidance or warning of 
travel, nor shall any advertising sign be erected or be permitted to 
remain in any place or manner so as to be a cause of danger to travel 
on the highways, either by reason of causing an obstruction to the 
view or otherwise.”* Penalty provisions are provided.” 

It is now well established in Wisconsin that the state, in the exer- 
cise of its police power, can reasonably regulate billboards and place 
them in a class by themselves.* Under the general welfare clause of the 
Milwaukee City Charter,* the municipality is given the power to 
regulate billboards reasonably. 





1 Wis. Stat. § 86.19(1) (1949). 

2 Wis. Srar. § 86.19(2) (1949). 

3 Wis. Srar. § 86.19(3) (1949). 

™* Cream City Bill Posting Co. v. City of Milwaukee, 158 Wis. 86, 147 N.W. 
25 (1914). 

%C. 4, §3. 
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LEGISLATIVE Basis FOR ZONING IN WISCONSIN” 


It is obvious that roadside zoning, like any other special form of 
land use control, must have a legislative basis. Roadside zoning may 
be authorized by one of two different methods. If comprehensive 
urban or rural county zoning is authorized, applicable to an entire 
community, it may properly include regulations applicable to the 
highway roadsides as well as other types of areas. Or, in the absence 
of such comprehensive zoning or as supplementary to it, roadside 
soning conceivably may be authorized in a special act and justified 
as a protective measure under the police power to be applied along 
the principal arteries of highway travel. 

Both of these different legislative approaches have been considered 
in Wisconsin. 

Comprehensive Urban and Rural Zoning 


Cities, counties, and towns in Wisconsin have been granted com- 
prehensive zoning authority by statute.?’ 

Cities are authorized to regulate and restrict the height, number of 
stories and size of buildings and other structures; the percentage of 
lot that may be occupied; size of yards, courts and other open spaces; 
density of population; location and use of buildings, structures and 
land for trade, industry, residence, or other purposes.?* For these 
purposes, cities are permitted to divide the city areas into districts 
in such a manner as to best achieve the objectives of the zoning law, 
concisely stated as follows?® 

Such regulations shall be made in accordance with a compre- 
hensive plan and designed to lessen congestion in the streets; to 


* Every state now has some sort of zoning enabling legislation. All juris- 
dictions except Arkansas and Idaho have zoning enabling laws for all cities, 
while 43 states—all but Arkansas, Georgia, Kansas, Kentucky, and North 
Dakota—extend zoning authority to towns and villages as well. Arkansas and 
Idaho limit zoning to special classes of cities. 

ym states have enacted enabling statutes authorizing any county 
or designa’ 1 i i : 





classes of counties, to enact rural or county zoning ordinances: 
Alabama, California, Colorado, Florida, Georgia, Illinois, Indiana, Iowa, Kansas, 
Kentucky, Louisiana, Maryland, Michigan, Minnesota, Missouri, Nebraska, 
Nevada, Ohio, Oklahoma, Oregon, Pennsylvania, North Carolina, North Dakota, 
Tennessee, Utah, Virginia, Washington, and Wisconsin. 

In twelve states, namely, Connecticut, Maine, Massachusetts, Michigan, 
Minnesota, New Hampshire, New Jersey, New York, Ohio, Pennsylvania, Rhode 
Island, and Wisconsin, designated or all townships are empowered to zone, 

87In addition to control through the zoning mechanism any city council or 
village board in Wisconsin may direct the location, management of and con- 
struction of, license, regulate or prohibit any industry, thing or place where any 
nauseous, offensive or unwholesome business — carried on, within the city 
or village or within four miles of its boundaries. Wis. Star. § 66.052 (1949). 


% Wis. Strat. § 62.23(7) (1949). 
® Wis. Strat. § 62.23(7)(c) (1949). 
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secure safety from fire, panic and other dangers; to promote 
health and the general welfare; to provide adequate light and air; 
to prevent the overcrowding of land; to avoid undue concentra- 
tion of population; to facilitate the adequate provision of trans- 
portation, water, sewerage, schools, parks and other public 
requirements. .. . 


It is not difficult to perceive how closely roadside zoning is related 
to these objectives and how abundantly it is a part of them. 

A method of procedure is outlined in the statute.*® An appropriate 
body shall formulate a zoning plan and regulations. Public hearings 
are then to be held. A safety valve, in the form of a board of appeals 
must be designated by the city council in a prescribed manner. Ap- 
peals may be taken from decisions of the zoning board of appeals to 
an appropriate court of record. Penalty provisions may be prescribed 
by city ordinance. Nonconforming uses are permitted, subject to 
prescribed limitations.” 

County zoning is even more broadly authorized in Wisconsin.** The 
powers granted are similar to those bestowed upon cities, except that 
they appear to be even broader in conception. In addition to those 
outlined above in connection with cities, county boards may regulate, 
restrict and determine the areas within which agriculture, forestry, 
industry and recreation may be conducted, the location of roads, 
schools, trades and industries, etc. Setback building lines may also be 
established. 

The county boards are also authorized to further regulate, restrict 
and determine the areas in and along natural watercourses, channels, 
streams and creeks in which trades and industries, filling or dumping, 
erection of structures and the location of buildings may be prohibited 
or restricted.** Roadside zoning would have been strengthened im- 
measurably in Wisconsin had this portion of the statute been extended 
to public roads. 

Consent of the town boards to county zoning plans must be ob- 
tained. There is provision for hearings, for a county zoning board of 
adjustment, and for appeals. 

In addition to cities and counties, Wisconsin towns in any county 
not having adopted a zoning ordinance are authorized to proceed by 
ordinance with zoning control in substantially the same manner as 
counties.* 

3° Wis. Star. § 62.23(7)(d) (1949). 

3! This matter is discussed at greater length in a subsequent section entitled 
Retroactive Application and Nonconforming Uses, infra., p. 212. 

3 Wis. Strat. §§ 59.97 and 59.99 (1949). 


3 Wis. Start. § 59.97(1)(a) (1949). 
* Wis. Strat. §§ 60.74 and 60.75 (1949). 
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Roadside Zoning by Special Act* 


Though the Wisconsin legislature already has authorized compre- 
hensive urban and rural zoning, certain legal and administrative 
limitations® on such legislative sanctions have resulted in proposals 
for a special act for roadside zoning. The most recent proposal, con- 
sidered at the 1949 legislative session, would authorize zoning and the 
provision of setback lines along the state trunk highway system.*’ 


The principal features of the proposed zoning and setback legisla- 
tion deserve comment. The administration of the program is lodged 
with a state agency, in contrast to existing zoning ordinances which 
are administered at the city, county or town level. The bill would 
authorize the establishment of commercial and industrial districts on 
lands abutting state trunk highways outside of cities and villages and 
of setback lines, but only after hearings have been held in a prescribed 
manner.*® Machinery is provided for the granting of variances in 
hardship cases. A record is to be made of all existing structures and 
uses. 

A substitute amendment*® to the zoning and setback bill as so pro- 
posed, deals only with the matter of setbacks along state trunk high- 
ways outside of cities and villages. 


STATE VERSUS LOCAL RESPONSIBILITY FOR ROADSIDE PROTECTION*® 


One of the issues here involved is whether the most effective road- 
side protection through the zoning mechanism can be obtained 
through administration at the local or state level. 

In the past, some local governments have utilized roadside control 
devices, such as zoning, setback regulation, the designation of ultimate 
right-of-way widths, and related measures. Viewing the results ob- 





% The American Automobile Association has recently reissued the A.A.A. 
RoapsipE ZoninG LEGISLATIVE GurIpE (1950), containing a suggested roadside 
zoning act much more elaborate than the 1949 Wisconsin proposal. For explan- 
atory materials and supporting data, see RoapsipE Protection, A Stupy or 
THE PROBLEM AND A ZONING LEGISLATIVE GuipE (American Automobile Associ- 
ation, 1941). For a complete revision of its approach to the roadside problem 
and a much more comprehensive treatment, see Rossaee Protection, A Stupy 
OF THE PROBLEM AND SUGGESTED APPROACHES TO BETTERMENT (American 
Automobile Association, 1950). 

% Some of these will be discussed in subsequent sections of this monograph. 


37 Bill 43S, Substitute Amend. 18, and Amend. 18 to Substitute Amend. 1S 
(Wis. 1949). 

38 Bill 43S (Wis. 1949). 

39 Substitute Amend. 1S to Bill 48S (Wis. 1949). 


‘© Levin, StaTE RESPONSIBILITY FOR ROADSIDES, (a paper presented at the 
National Citizens’ Conference on Planning sponsored by the American Planning 
and Civic Association, 1950). 
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tained on the state arterial systems as a whole, progress has been far 
from impressive. 

Wisconsin, in its current zoning and setback proposals for roadside 
control, is seeking legal and administrative authority at the state 
rather than the local levels, although the established county or town 
regulations will be utilized wherever they exist. This seems a well- 
founded endeavor, for a number of reasons. State rather than local 
objectives would be served by roadside protection on the state trunk 
highway system in Wisconsin, which carries the bulk, by far, of the 
state’s traffic. Since trunk highways are under state jurisdiction, 
control of the roadsides is logically a part of the state’s responsibility 
for these facilities. 

Moreover, local regulation may be frail, unstable, and subject to 
local partisan pressures of all sorts not in the public interest. The 
protection that is obtained today may vanish tomorrow. 

Additionally, unless all the constituent units of a given metropolitan 
or regional area act simultaneously and effectively, local regulation is 
likely to be confined to the incorporated areas, or at least, to isolated 
sections of road. Then too, difficulties may be compounded when each 
of a relatively large number of local units needs to be convinced of the 
merits of establishing roadside protection measures, with the attend- 
ant furor of enacting appropriate legislation. 

It would seem altogether fitting for the state legislature to delegate 
appropriate authority for roadside zoning and setback regulation, to 
protect its huge investment in the highway plant and to conserve the 
natural resources of the state, to an appropriate state agency, in con- 
nection with the state trunk highway system. 

It is well established, of course, that the state may delegate its 
police powers to a subordinate agency of the state.*! But such delega- 
tion must be by specific authority.“* The legislation delegating such 
police power must define its objective and the means of achieving 
such objective, in a manner involving only the smallest amount of 
administrative discretion and no discretion at all in legislative mat- 
ters.“ The legislature may delegate any power not legislative, which 
it may itself rightfully exercise, and, where a preliminary determina- 





“1 People ex rel. Schultz v. Hamilton, 188 App. Div. 783, 177 N.Y. Supp. 222 
(1919) reversing 97 Misc. 437, 161 N.Y. Supp. 425 (1916); People v. Bergin, 340 
Ill. 20, 172 N.E. 60 (1930); Gordon v. Comm’rs of Montgomery County, 164 Md. 
210, 164 Atl. 676 (1933). 

42 Clements v. McCabe, 210 Mich. 207, 177 N.W. 722 (1920); Fowler v. Obier, 
224 Ky. 742, 7 S.W.2d 219 (1928); Lewis v. Nashville Gas & Heating Co., 162 
Tenn. 268, 40 S.W.2d 409 (1931). 

4G. F. Redmond & Co. v. Michigan Securities Comm’n, 222 Mich. 1, 192 
N.W. 688 (1923). 
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tion of a fact or group of facts is necessary before enforcing a law, the 
legislature may declare the general rule of law to be in force and to 
take effect upon the subsequent establishment of the facts necessary 
to its application.“ 

In all cases where a law provides for the exercise of discretion by 
administrative officers, in order to be valid and escape the taint of 
an unconstitutional exercise of legislative or judicial authority, the 
discretion must be lawfully exercised in accordance with established 
principles of justice. It is generally held that a statute or ordinance 
vests an arbitrary discretion in administrative officers if it fails to 
prescribe a uniform rule or action or fails to lay down a guide or stand- 
ard whereby the exercise of discretion may be measured.” The validity 
of the grant of discretion in any particular case depends largely upon 
the character of the activity dealt with, in relation to which the dis- 
cretion is to be exercised, and also upon whether the proper regulation 
thereof requires that a discretion be vested in public officials. 


The zoning and setback control bill proposed in the 1949 legislative 
session sets up designated standards for the proper administration of 
the program,“ as follows: 


In establishing commercial or industrial districts, the com- 
mission shall give due regard to conditions existing at the time 
of establishment. Such districts shall be not less than 300 feet 
deep measured at right angles to the highway; they shall occupy 
sufficient frontage on both sides of the highway to permit 
reasonable expansion, but shall not increase the frontage oc- 
cupied by trade, business or industry in any district at the 
time of its establishment by more than 300 feet on each side 
of the highway. In towns where a town or county zoning ordi- 
nance is in effect, no additional commercial or industrial dis- 
tricts shall be established under this section, nor shall the com- 
mercial or industrial districts established by a county or town 
ordinance and abutting on a state trunk highway be expanded 
or increased in number without the consent of the commission. 
Commercial or industrial districts established in such towns by 
the commission shall be coterminous with similar districts 
abutting on state trunk highways previously established under 
county or town ordinances. The regulations of such county or 
town ordinances and of the commission shall be applicable to 
such coterminous districts and the most restrictive shall prevail. 





“ Minneapolis, St. P. & S. Ste. M. Ry. Co. v. Railroad Comm’n of Wisconsin, 
136 Wis. 146, 116 N.W. 905 (1908). 


ase Notes, 92 A.L.R. 403 (1934); 54 A.L.R. 1105 (1928); 12 A.L.R. 1437 
1). 


Bill 43S, § 2 (Wis. 1949). 
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Whether these standards are completely adequate to meet constitu- 
tional requirements is difficult to determine. A recent model zoning 
enabling act includes much more elaborate guides pertaining to the 
designation of protective districts, the integration of such districts 
with land uses outside thereof, the matter of scattered or isolated 
structures or uses, the relation of outdoor advertising to uses within 
highway protective districts and outside thereof, parking require- 
ments in roadside districts, the design and location of entrances and 
exits, among others.‘7 It seems obvious that the more definite the 
legislative policies are, the less difficulty there will be with the validity 


of the law. 


RETROACTIVE APPLICATION AND NONCONFORMING USEs 


Subject to the usual qualifications on the use of the police power, 
the zoning mechanism could be quite effective in preventing the future 
establishment of roadside structures and uses that are detrimental to 
the safety and efficiency of highway travel and the public interest 
generally. This is true whether roadside zoning is effected under com- 
prehensive zoning authority or a special roadside protection statute. 
The status quo would be preserved. 

The extent of betterment of existing conditions, however, would 
depend upon the extent to which nonconforming uses could be dis- 
continued. A nonconforming use is one that is at variance with the 
zoned use of a given area, generally existing at the time the ordinance 
is enacted. 

Some courts have asserted that the ultimate purpose of zoning is 
to reduce nonconforming uses to conformity as quickly as possible 
consistent with the rights of private property.** If this be true, zoning 
has yet to accomplish its objective. The fact is perhaps elementary, 
but important, that a mechanism which controls future growth but 
at the same time preserves existing uses creates a monopolistic posi- 
tion for the latter which is not voluntarily surrendered by its bene- 
ficiaries.*® This situation is further aggravated when the power given 
to zoning boards of appeal to grant variances is abused. 

Substantially in conformity with prevailing law in a number of 





47 RoapsipE Protection, A Srupy or THE PrRoBLEM AND SuGGeEsTep Ap- 
PROACHES TO BETTERMENT (American Automobile Association, appendix B, 
§ 3, 1950). 

48 Piccolo v. West Haven, 120 Conn. 449, 453, 181 Atl. 615, 617 (1935); Austin 
v. Older, 283 Mich. 667, 673, 278 N.W. 727 (1938). 


** Note, 35 Va. L. Rev. 348, 353 (1949). 
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states, nonconforming uses in Wisconsin cities may be continued, 
subject to the following statutory limitations :*° 


The lawful use of a building or premises existing at the time 
of the adoption or amendment of a zoning ordinance may be 
continued although such use does not conform with the pro- 
visions of the ordinance. Such nonconforming use may not be 
extended. The total structural repairs or alterations in such 
nonconforming building shall not during its life exceed 50 per- 
cent of the assessed value of the building unless permanently. 
changed to a conforming use. If such nonconforming use is dis- 
continued for a period of 12 months, any future use of the 
building and premises shall conform to the ordinance. 


With respect to counties, after the publication of the zoning ordi- 
nance, the statute requires that a record of present uses be made of all 
nonconforming buildings and premises* in a prescribed manner. Such 
a record is deemed to constitute prima facie evidence of the extent and 
number of nonconforming uses existing at the time the ordinances 
became effective. The county clerk, the register of deeds and the town 
assessor assist in the process of keeping this record up to date. A 
similar procedure is applicable to Wisconsin towns in any county not 
having adopted a zoning ordinance.” 

It is now well established in Wisconsin that zoning ordinances 
enacted pursuant to existing city, county and town enabling statutes 
cannot be retroactive in their application. Moreover, even proposed 
nonconforming structures or uses may be permitted under certain 
circumstances. For example, where an owner of premises planned the 
erection of an apartment hotel and incurred approximately $9,000 of 
expenses in drawing up plans before passage of a zoning ordinance in 
Whitefish Bay, Wisconsin, it was held that substantial rights had 
vested prior to the enactment of the ordinance and that unreasonable 
injury would result from its retroactive application.“ This doctrine 
has recently been reaffirmed in a case where the owner is alleged to 
have spent $50,116 in addition to the cost of the land.™ 

The Wisconsin Supreme Court has also held that the owner’s right 
to continue a nonconforming use of his premises under present zoning 





50 Wis. Strat. § 62.23(7)(h) (1949). 

| Wis. Star. §§ 59.97(7)(a), (b), (c), and (d) (1949). 

8 Wis. Start. §§ 60.74(6)(a), (b), and (c) (1949). 

53 Building Height Cases, 181 Wis. 519, 195 N.W. 544 (1923); Rosenberg v. 
Village of Whitefish Bay, 199 Wis. 214, 225 N.W. 838 (1929); State ez rel. More- 
house v. Hunt, 235 Wis. 358, 291 N.W. 745 (1940). . 

“ Rosenberg v. Village of Whitefish Bay, 199 Wis. 214, 225 N.W. 838 (1929). 

% State ex rel. Schroedel v. Pagels, 257 Wis. 376, 43 N.W.2d 349 (1950). 
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ordinances may be enjoyed until he voluntarily abandons the right. 
Where a dairy business, a nonconforming use in a residential zone in 
Green Bay, was not conducted for several months after a tenant be- 
came insolvent, a discontinuance of the use contemplated by the 
zoning ordinance did not result. Apparently, the word “discontinue’’ 
in the ordinance means something more than mere suspension, 
temporary non-occupancy, or temporary cessation of business, and 
connotes a voluntary and affirmatively completed act.5’ 

More recently, the Wisconsin Court in a 4-3 decision went even 
further in upholding the owner’s rights in the case of a nonconforming 
use.5® The Court supported the conclusion of the Board of Zoning 
Appeals of Madison to the effect that the owner of a building did not 
intend to abandon his right to it as a fraternity house, a lawful non- 
conforming use, by permitting it to be used as a single family resi- 
dence, a conforming use, for one year, and that there was no “‘discon- 
tinuance”’ or “voluntary relinquishment”’ or “abandonment” of the 
nonconforming use so as to prevent the resumption of such use under 
the zoning ordinance. The conforming use was intended to be only 
temporary until opportunity should arise to sell it for fraternity house 
purposes, and yielded a rental insufficient to provide a reasonable 
return on the value of the property.®® 

A number of ordinances in other states have gone so far as to 
indicate definite periods of time after which designated nonconforming 
uses shall terminate altogether without regard to accidental destruc- 
tion, enlargement or similar contingencies.*° This approach was ap- 

a Thiele v. City of Green Bay, 206 Wis. 660, 238 N.W. 834 (1931). 


57 Thid. 

58 State ex rel. Morehouse v. Hunt, 235 Wis. 358, 291 N.W. 745 (1940). 

59 Ibid. 

60 At least 14 such laws have come to the author’s attention. The provisions 
of some of them are summarized here for possible consideration of state or local 
officials in connection with roadside zoning. 

Under the 1946 Los Angeles ordinance, for example, in “R” residence zones, 
periods of amortization of 40, 30, and 20 years, respectively, are provided for 
various building classes. This regulation is not to become operative, however, 
until 20 years from the effective date of the provision. Los Angeles Municipal 
Code, c. 1, art. 2 (Ord. No. 90,500). 

In the same vein is an El] Paso County, Colorado, law stipulating that non- 
conforming advertising signs, sawmills, and auction, junk, coal or wrecking yards 
are to be discontinued within three years of the effective date of the ordinance. 
Zoning Resolution of the Board of Geonte Commissioners of the County of El 
Paso, Colorado, adopted May 1942. 

A provision was approved in Hartford, Connecticut, requiring that boardin 
or rooming houses be discontinued after one year in some residence zones, an 
after ten years in others. Hartford Zoning Ord., approved Oct. 8, 1945. 

Nonconforming commercial, industrial, or multiple-dwelling buildings are to 
be removed or converted on or before Jan. 1, 1983, in St. Petersburg, Florida. 
under a 1945 enactment. St. Petersburg, Florida, Ord. No. 990-A, as amended 
by Ord. Nos. 996-A and 1011-A, adopted Feb. 21, 1945. 

In Chicago, Illinois, with some exceptions, a nonconforming use shall terminate 
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proved over 20 years ago by the Louisiana courts." 

Recently, however, some practical difficulties have developed in 
enforcing such provisions in New Orleans. The zoning ordinance of 
that city provided, in 1929, for the elimination of nonconforming 
commercial establishments in residential districts within a 15-year 
period. In 1944, at the end of this period, the city granted these enter- 
prises another 5-year period of grace. According to some sources, the 
city is now considering granting another two-year extension period, 
from June 1, 1949, for the elimination of these nonconforming uses.*? 

In Wisconsin an ordinance provision has been held to be valid 
which provided that no building within a residence district devoted 
to a nonconforming use should be enlarged unless the use were 
changed to a conforming use. The theory of the Court was that if 
the owner had acquired a vested right to enlarge his business, then 
every other person having an embryo business in a residential section 
must be accorded the same privilege, and an infant industry might 
grow to mammoth proportions, thereby to a very large extent defeat- 
ing the purposes of the zoning regulation.™ 

Some state statutes authorize the use of the power of eminent 
domain in the elimination of nonconforming uses. A Michigan enact- 
ment, for example, provides, among other things, that cities and 
villages may acquire by purchase, condemnation or otherwise, private 





upon expiration of the normal useful life of the building, as determined by the 
kind of construction: Solid brick, stone or reinforced concrete, 100 years if struc- 
tural members are steel, 75 years if structural members are of metal, reinforced 
concrete, masonry or timber; all other construction, 50 years. Chicago Zoning 
Ord. passed April 5, 1923, as amended to Dec. 31, 1944. 

Nonconforming use of land for storage purposes in East Chicago, Indiana, 
must be discontinued within 5 years from the date when the use became non- 
conforming. Zoning Ord. of East Chicago, enacted Dec. 9, 1946 (Ord. No. 2449). 

Topeka, Kansas, law stipulates that commercial and industrial buildings in 
designated dwelling districts, that do not comply with the regulations are to be 
removed or converted by April 1, 1952, unless building permits therefor were 
issued after April 1, 1920, in which case they must be removed or converted with- 
in 40 years from the date of issuance of permits, but in all cases by April 1, 1982; 
uses involving the dismantling of vehicles or storage of junk or scrap were to 
have been discontinued by Jan. 1, 1946. Rev. Ord. of City of Topeka, Kansas, 
approved June 24, 1942, c. 53. 

imilar provisions are to be found in Wyandotte County, Kansas; City of 
Richmond Heights, Missouri; Village of Hempstead, New York; City of Green- 
ville, South Carolina; City of Corpus Christi, Texas; Henrico County, Virginia; 
and City of Richmond, Virginia. 

*! State ex rel. Dema Realty Co. v. McDonald, 168 La. 172, 121 So. 613 (1929); 
State ex rel. Dema Realty Co. v. Jacoby, 168 La. 752, 123 So. 314 (1929). 


8 14 News Letter 41 (American Society of Planning Officials, 1948). 


*% For an excellent discussion of the relocation of non-conforming users under 
county zoning in Wisconsin, providing a possible analogy to the roadside situation, 
see Wehrwein and Baker, Relocation of Nonconforming Land Users of the Zoned 
Counties in Wisconsin, 12 J. Lanp & P.U. Econ. 248 (1936). 


“ State ex rel. Carter v. Harper, 182 Wis. 148, 196 N.W. 451 (1923). 
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property for the removal of nonconforming uses and structures, 
except that the property shall not be used for public housing pur- 
poses. The law further provides that the cost and expense of acquir- 
ing such private property shall be paid from general funds, or may be 
assessed to a special district. The elimination of such nonconforming 
uses and structures in the zoned district is declared to be for a public 
purpose and for a public use. This expedient has been alleged to be 
impractical, since the cost appears to be huge and the ascertainment 
of compensation too difficult.” 


VALIDITY OF ROADSIDE ZONING 


Most students of the law are agreed that the constitutional basis 
of modern zoning control stems from its tendency to promote the 
public health, safety, morals and general welfare through the advan- 
tages obtained from a well-planned community. The relief of conges- 
tion, the improvement of local transportation, and the increased 
efficiency in vital municipal services such as the suppression of dis- 
order, the extinguishment of fires, and the enforcement of sanitary 
regulations are elements which have been stressed by the courts. 

As early as 1923, the Wisconsin Supreme Court ruled that the 
zoning ordinance of Milwaukee and the enabling act pursuant to 
which it was adopted, under which the city was divided into residence, 
industrial, local business, arid commercial and light manufacturing 
districts, do not violate the constitutional provisions that property 
shall not be taken without just compensation and that no person 
shall be deprived of his property without due process of law.*® 

These constitutional provisions, the Wisconsin high court ruled, 
interpose no barrier to the exercise of the police power of the state.”° 





% Micu. Strat. Ann. tit. 5, c. 54, § 5.2933 (1) (1949). State ex rel. Twin City 
Building & Investment Co. v. Houghton, 144 Minn. 1, 176 N.W. 159 (1920), 
sustaining constitutionality of a similar Minnesota statute. 

* Thid. 

8? Bassett, ZONING 27 (2d ed., 1940); Comment, 39 Ya.e L.J. 735 (1930). 

** Noel, Retroactive Zoning and Nuisances 41 Co. L. Rev. 457 (1941). The 
objectives of zoning were well stated many years ago by the U. S. Dept. of Com- 
merce in A STANDARD STaTE ZonING EnaBiinG Act 6 (1924) as follows: 

(1) To lessen congestion in the streets; 

(2) To secure safety from fire, panic, and other dangers; 

(3) To promote health and the general welfare; 

(4) To provide adequate light and air; 

(5) To prevent overcrowding of land; 

(6) To avoid undue concentration of population ; and 

(7) To facilitate the adequate i of transportation, water, sewerage, 

schools, parks, and other public improvements. 

** State ez rel. Carter v. Harper, 182 Wis. 148, 196 N.W. 451 (1923). 

7 State ez rel. Kellogg v. Currens, 111 Wis. 431, 435, 87 N.W. 561, 562 (1901). 
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These limitations, however, according to all the authorities, 
state and federal, are to be read as not extending so far as to 
deprive the states of their power to so control the conduct of 
individuals as to protect the welfare of the community—a power 
commonly described as the “police power.”’ 


In a leading case on zoning, the state Supreme Court asserted :7! 


It is thoroughly established in this country that the rights 
preserved to the individual by these constitutional provisions 
are held in subordination to the rights of society. Although one 
owns property, he may not do with it as he pleases, any more 
than he may act in accordance with his personal desires. As the 
interest of society justifies restraints upon individual conduct, 
so also does it justify restraints upon the use to which property 
may be devoted. It was not intended by these constitutional 
provisions to so far protect the individual in the use of his 
property as to enable him to use it to the detriment of society. 
By thus protecting individual rights, society did not part with 
the power to protect itself or to promote its general well-being. 
Where the interest of the individual conflicts with the interest 
of society, such individual interest is subordinated to the general 
welfare. If in the prosecution of governmental functions, it be- 
comes necessary to take private property, compensation must 
be made. But incidental damages to property resulting from 
governmental activities, or laws passed in the promotion of the 
public welfare, are not considered a taking of the property for 
which compensation must be made. .. . 


The benefits to be derived from zoning regulations have been held 
to be both public and private. Public benefits resulting from such 
regulations may be summarized as follows:7? 


They attract a desirable and assure a permanent citizenship; 
they foster pride in and attachment to the city; they promote 
happiness and contentment; they stabilize the use and value of 
property and promote the peace, tranquility, and good order of 
the city. We do not hesitate to say that the attainment of these 
objects affords a legitimate field for the exercise of the police 


power. ... 


Advantages to private individuals consist of a reciprocity of benefits 
resulting from limitations imposed upon the use of property by law. 
He who is limited in the use of his property finds compensation there- 
for in the restraints imposed upon his neighbor.” 

If the areas adjacent to public roads and streets are zoned, along 





™ State ex rel. Carter v. Harper, 182 Wis. 148, 196 N.W. 451 (1923). 

72 Ibid. 

% Piper v. Ekern, 180 Wis. 586, 194 N.W. 159 (1923); Building Height Cases, 
181 Wis. 519, 195 N.W. 544 (1923). 
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with all other areas within the jurisdiction of a city, county, or town, 
reasonable regulations applicable thereto would be upheld, presum- 
ably on the grounds indicated above.” The principal purpose of a 
zoning ordinance and the reasonableness of its various features are, 
of course, always subject to judicial review. But where a given situa- 
tion is conceded to present a proper field for the exercise of the police 
power, the extent of the interference is a matter which lies very 
greatly in legislative discretion.” 

The validity of roadside zoning if undertaken pursuant to authority 
to zone comprehensively, in the absence of the exercise of such full 
authority, however, is much more obscure. In general, the legal 
status of such zoning for special places, such as particular streets, 
boulevards, parks, airports and the like, depends upon its reasonable 
justification and relationship to the public health, safety, morals or 
welfare, as well as upon its consistency with state enabling statutes.” 
An ordinance establishing a building line and creating a restricted 
residential district three miles along a boulevard was upheld, where 
the purpose of the ordinance was to enhance and stabilize the value 
and utility of all property within the district and add to the beautifi- 
cation of the highway and a park.”” 

However, without a special grant of authority, attempts through 





™ Wisconsin was the first state to enact a county enabling act permitting 
counties to zone areas outside of incorporated cities and villages. Wehrwein, 
County Zoning and Consolidation, 11 Wis. L. Rev. 136 (1936). There were 35 
zoned counties in Wisconsin in 1949. 

Milwaukee, the first county to zone its lands, set up districts in 1927, and 
imposed restrictions with the objective of harmonizing the land uses of the non- 
urban areas with those of the city for residential, commercial and industrial 
purposes. The analogy between this pioneering effort and the possible use of 
zoning on the roadsides is obvious. Roadside zoning would seek to harmonize the 
land uses adjacent to public highways with the use made of the travel facilities. 

It should be indicated, however, that especially in the northern and central 
areas of Wisconsin, county zoning had objectives somewhat removed from those 
incident to roadside zoning as such. Since the enactment of rural zoning ordi- 
nances, northern Wisconsin counties have undertaken to: (1) relocate isolated 
settlers from isolated lands in restricted districts to good farm land in unrestricted 
areas; (2) block forest lands for better administration through exchanges, pur- 
chases or sales; (3) use tax-delinquent lands in restricted forestry districts to 
develop forests; (4) reserve recreational lands and waters through recreational use 
districts; (5) demolish abandoned structures on public lands; and (6) consolidate 
smaller units of government made obsolete through land planning and land use 
zoning. Rowlands, Progress in Rural Zoning in Wisconsin, 3 News LETTER 98 
(American Society of Planning Officials, 1937). Isolated settlers on submarginal 
lands were frequently responsible for excessive costs for schools, roads and other 

ublic services. County zoning enables the counties to control a wide variety of 
and uses, ranging from absolute wilderness to the most valuable suburban 
residential property. 

% State ex rel. Carter v. Harper, 182 Wis. 148, 196 N.W. 451 (1923). 

% City of Kansas City v. Liebi, 298 Mo. 569, 252 S.W. 404 (1923); Howden 
v. City of Savannah, 172 Ga. 833, 159 S.E. 401 (1931). 

7 City of Kansas City v. Liebi, 298 Mo. 569, 252 S.W. 404 (1923). 
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the zoning mechanism to exclude all business from certain streets or 
districts have generally been construed to be unwarranted infringe- 
ments on property rights.”* 

Some of these general principles may not obtain in Wisconsin. In a 
recent opinion’® construing a legislative authorization for the Silent 
Cross Memorial Highway, the Attorney General of Wisconsin as- 
serted that the zoning of land uses adjacent to the highway could not 
properly be undertaken as an exercise of the police power, and could 
be done only under eminent domain powers. 

Three important cases on zoning in Wisconsin appear to offer at 
least some support to this conclusion. In one,*° the Court held that a 
statute limiting the height of buildings on property surrounding the 
state capital building constituted an unreasonable exercise of the 
police power, violating the just compensation provisions of the Wis- 
consin constitution and the due process clause of the federal constitu- 
tion. The basis of the decision apparently is that the zoning restriction 
was designed for the benefit of a special project or a particular public 
improvement, and was therefore invalid. But in another important 
case,*! a building height restriction in populous centers but state-wide 
in its application, was upheld. This doctrine was reaffirmed in a third 
leading decision.* 

Under the doctrine of these cases, roadside zoning control applica- 
ble to all highways of the state, or a certain class thereof, as the state 
trunk system, might be valid, but its application to only a designated 
stretch of highway would not. There may be some grounds, however, 
for believing that the building height restrictions near the capital 
grounds and the land use control along the Silent Cross Memorial 
Highway are not strictly analogous. In the latter instances, regula- 
tions would be broadly applicable to all property owners—and a 
large number of them—abutting the considerable mileage of the 
Silent Cross Memorial Highway. In any event, roadside zoning 
proposals applicable to the state trunk system are much more likely 
to be upheld, if enacted into law, than similar proposals applicable to a 
particular facility. 

Ordinances providing for the establishment of residence use- 
districts were drawn in Manitowoc County in 1932 for a boulevard 

78 City of St. Louis v. Dorr, 145 Mo. 466, 41 S.W. 1094 (1897), aff'd, 46 S.W. 
976 (1898); People v. Roberts, 90 Misc. 439, 153 N.Y. Supp. 143 (1918), aff'd, 
171 App. Div. 890, 155 N.Y. Supp. 1133 (1915); State v. Fowler, 90 Fla. 155, 105 
So. 733 (1925). 

7936 Ops. Wis. Atr’y Gen. 368 (1947). 

8° Piper v. Ekern, 180 Wis. 586, 194 N.W. 159 (1923). 


*! Building Height Cases, 181 Wis. 519, 195 N.W. 544 (1923). 
% State ez rel. Carter v. Harper, 182 Wis. 148, 196 N.W. 451 (1923). 
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extending from the city of Manitowoc into the town of Manitowoc 
Rapids, and in 1934, for the towns of Manitowoc and Two Rivers. 
Only small areas along a main highway were restricted for the purpose 
of protecting a roadway between the cities of Two Rivers and Mani- 
towoc.* 

Study of the law of zoning impresses one with the fact that the 
frontier of the police power is constantly advancing. While the basic 
principles remain the same perhaps, the construction of what consti- 
tutes reasonableness is continually changing to meet the needs of a 
dynamic society. There is need today, as never before, for public 
control of the roadsides. Because of limited resources to do the job 
in any other way, it has become expedient to accomplish such neces- 
sary controls by use of the zoning mechanism, as an exercise of the 
police power. The resultant public and private benefits will be many. 
It should not be difficult to qualify the control of the roadsides under 
the zoning mechanism as a constitutional exercise of the police power. 

Because of the great weight accorded by the courts to legislative 
declarations of policy, particularly in a new field of activity, it seems 
desirable to preface a roadside zoning enabling act adequately. A 
suggested statement, more adequately sketching the objectives sought 
to be achieved than was stated in the 1949 Wisconsin proposals, is 
available.“ This statement endeavors to justify public control of the 
roadside by relating it to the public health, highway safety, general 
welfare, preservation of adjacent property values, protection of the 
state’s investment in the highway, conservation of pastoral and 
scenic values, and other similar objectives. 

Such objectives once having been stated, a statute must reasonably 
tend to accomplish the purpose in which it seeks its constitutional 
justification, to be sustained as a police power measure.® 


SETBACKS AND BUILDING LINES 


A companion type of regulation involves the establishment of set- 
backs and building lines. It might be well to define precisely the 
character of the regulation referred to. The terms “setbacks” and 
“building lines’ have often been used interchangeably to mean the 
establishment of reservations bordering public improvements, where- 





91 ( on Suburban County Zoning in Wisconsin, 13 J. Lanp & P.U. Econ. 
1937). 

* RoapsipE Protection, A Stupy OF THE PROBLEM AND SUGGESTED AP- 
PROACHES TO BETTERMENT, (American Automobile Association, appendix B, § 2, 


ash v. Ekern, 180 Wis. 586, 194 N.W. 159 (1923); Note, 2 Wis. L. Rev. 443 
4). 
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in structures and other permanent improvements may not be erected. 

Building lines or setbacks may be divided into two general classes; 
namely, those designating front yards and those defining the bounda- 
ries of future streets. Each of these categories may again be subdi- 
vided with respect to the means used to establish them; that is, the 
police power or the power of eminent domain. 

Building and setback lines have been upheld in a few states as a 
proper exercise of the police power, especially under comprehensive 
zoning, and applicable in residential districts. In these states, it has 
been established that building line regulations which have a fair and 
reasonable relation to the public peace, health, safety, welfare and 
prosperity, constitute a valid exercise of the police power. In an 
important early case*’ sustaining setback lines under the police power, 
the Connecticut Supreme Court asserted, among other things: 


Streets properly located and of suitable width help transpor- 
tation, add to the safety of travel, furnish better protection 
against fire, and better light and air to those who live upon the 
street. They afford better opportunities for laying, maintaining 
and inspecting water, sewer, gas, and heating pipes and electric 
and telephone conduits in the streets. They give opportunity 
for sidewalks of reasonable width and for shade trees along the 
highway. Streets of reasonable width add to the value of the 
land along the street, and enhance the general value of land and 
buildings in the neighborhood and greatly increase the beauty 
of the neighborhood. . . . 

Narrow streets in congested industrial centers breed disease. 
Too many houses crowded upon a lot without sufficient space for 
light and air menace health. Such a neighborhood affects the 
morals of its people. The sordid selfishness which would insist 
upon making the street a mere alley, upon getting houses upon 
land without regard to reasonable provision for air and light, 
must be restrained if the public welfare is to be preserved. The 
state is vitally interested in the health of its citizens, for upon 
their strength rests its own well-being. .. . 


Some years later, the United States Supreme Court in a leading 
case** on the subject upheld a building line ordinance of Roanoke, 
Virginia, in these terms: 

It is hard to see any controlling difference between regula- 


tions which require the lot owner to leave open areas at the sides 
and rear of his house and limit the extent of his use of the space 





% Gorieb v. Fox, 274 U.S. 603 (1927); Thille v. Board of Public Works, 82 Cal. 
App. 187, 255 Pac. 294 (1927); McQuiLiin, MunicipaL Corporations § 25.138 
n. 14 (3d ed. 1950). There are several cases to the contrary. Ibid. n. 15. 


8? Town of Windsor v. Whitney, 95 Conn. 357, 364-366, 111 Atl. 354, 356 (1920). 
88 Gorieb v. Fox, 274 U.S. 603 (1927). 
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above his lot and a regulation which requires him to set his build- 
ing a reasonable distance back from the street. Each interferes 
in the same way, if not to the same extent, with the owner’s 
general right of dominion over his property. All rest for their 
justification upon the same reasons which have arisen in recent 
times as a result of the great increase and concentration of popu- 
lation in urban communities and the vast changes in the extent 
and complexity of the problems of modern city life. 


In Wisconsin, a zoning ordinance provision was upheld, requiring 
a setback of new buildings in conformity with existing structures, 
but with a maximum requirement of 15 feet, in specified classes of 
residence districts. It was deemed to be neither unreasonable, illogical 
or arbitrary, nor in violation of the due process and equal protection 
clauses of the federal constitution.*®* 

A grant of power has been held to be necessary to the validity of 
such an ordinance.* Another essential recognized by some courts is 
that setbacks must be reasonably related to public health, safety and 
welfare.*! A zoning ordinance providing for building or setback lines 
must also be uniform in its operation and not discriminatory.* In 
general, the regulation is subject to the same rules of administration 


applicable to zoning generally.” 
As already indicated,** Wisconsin counties are authorized to es- 


tablish highway setback lines. In at least two counties® where set- 
back regulations have been adopted, they have been effectively 
assisting in maintenance and snow removal operations, in the removal 
of avoidable hazards to highway travel, and in facilitating future 
highway improvements at reasonable cost. 


8* Bouchard v. Zetley, 196 Wis. 635, 220 N.W. 209 (1928). Defendants erected 
apartment buildings in a residence district in violation of the zoning law. The 
were promptly notified of the violation, but proceeded with construction. A 
mandatory injunction to require compliance with the ordinance by destroying 
part of the buildings was properly granted, in view of the public interest in the 
enforcement of the ordinances. [bid. 

% Wyeth v. Whitman, 72 Fla. 40, 72 So. 472 (1916); State ex rel. McKusick v. 
Houghton, 171 Minn. 231, 213 N.W. 907 (1927). A grant of authority to enact 
zoning ordinances has been viewed as not including authority to establish setback 
lines. Van Auken v. Kimmey, 141 Misc. 105, 252 N.Y. Supp. 329 (1930). 

*! It has been recognized that setback lines, where reasonable, tend to preserve 
the public health, add to the public safety from fire, and enhance the public 
welfare by improving living conditions and increasing the general prosperity of 
the — Town of Windsor v. Whitney, 95 Conn. 357, 111 Atl. 354 
(1920). 

% St. Louis v. Handlan, 242 Mo. 88, 145 S.W. 421 (1912); James S. Holden Co. 
v. Connor, 257 Mich. 580, 241 N.W. 915 (1932); Doherty v. Town Council of 
Town of South Kingstown, 61 R.I. 248, 200 Atl. 964 (1938). 

% Eubank v. City of Richmond, 226 U.S. 137 (1912), reversing 110 Va. 749, 
67 S.E. 376 (1910). 

* Wis. Stat. § 59.97(1)(a) (1949). 

% Marathon and Jefferson counties. 
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An insight into the details of this species of regulation may be 
helpful.% All highways in the county are divided into two classes, 
Class A and Class B. The former consists of all state and county trunk 
highways and other major facilities. The established setback for this 
class is 100 feet from the highway center line. All other highways are 
grouped in the latter class, for which the setback has been set at 75 
feet from the center line. An additional vision-clearance cutoff of 50 
feet, measured on the setback line, is designated at all intersections 
at grade. The ordinance permits the use of the setback areas for crops 
or pasture, but prohibits the erection or moving of any building or 
structure within the setback lines. The regulations are generally 
county-wide in their application. 

The zoning and setback proposals recently considered in Wiscon- 
sin®’ authorize, but only in the most general terms, the establishment 
of setback lines along state trunk highways. From the standpoint of 
setback control only, perhaps the proposed substitute amendment, ** 
dealing exclusively with setback control, could withstand legal attack 
much more effectively than the original bill, because it spells out the 
detail deemed legally essential. 


RoapsiIDE APPEARANCE—AESTHETIC CONSIDERATIONS 


One of the objectives of roadside zoning is the achievement of an 
optimum in roadside appearance. However, aesthetic considerations, 
practically unassisted by other factors, have been often overempha- 
sized by some proponents of roadside protection. As a consequence, 
those who have the power of decision in such matters have been 
largely unimpressed by proposals to zone the roadsides. If the record 
of the past several decades of accomplishment with respect to roadside 
zoning is any criterion, roadside appearance will probably play but a 
minor role in justifying the public control of the roadside. Incident- 
ally, it should be noted that an adequate program of roadside pro- 
tection, once achieved, will serve to promote roadside appearance 
just as effectively as some of the other objectives herein mentioned. 

The attitude of the judiciary toward the aesthetic aspects of the 
roadside problem has had an interesting germination. The historic 
reluctance of the courts to admit aesthetics as a standard sustaining 
the validity of zoning regulation is slowly giving way to the recorded 
admission that this objective may be considered along with other 





® Albers, Progress in County Zoning, 16 J. Lanp & P.U. Econ. 400 (1940). 
Bill 48S (Wis. 1949). 
* Substitute Amend. 18S to Bill 43S (Wis. 1949). 
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recognized bases for exercise of the police power.*® Perhaps an Ohio 
court best expresses the prevailing attitude: “It is commendable and 
desirable, but not essential to the public need, that our aesthetic de- 
sires be gratified.’’!°° It is, of course, no objection to a zoning ordinance 
that it tends to promote an aesthetic purpose, if its reasonableness 
can be sustained on some other ground.! 

The present attitude of the more liberal courts’ on the matter of 
zoning and aesthetics is exemplified in the case of Preferred Tires Inc. 
v. Village of Hempstead, upholding a village ordinance regulating 
the use of outdoor advertising on streets, sidewalks and alleys. 
Justice Hooley asserted: 


Plaintiff lays stress upon the claim that aesthetic considera- 
tions are the basis for the enactment of the ordinance in question 
and he quotes extensively from decisions in which the courts of 
this state have veered away from sustaining similar enactments 
for aesthetic reasons only. . . . 

For years the courts have strained to sustain the validity of 
regulatory or prohibitory ordinances of this character upon the 
basis of the public safety. They decided that aesthetic considera- 
tions could afford no basis for sustaining such legislation. Such 
considerations were deemed to render an ordinance of this charac- 
ter unconstitutional. But the views of the public change in the 
passing of years. What was deemed wrong in the past is looked 
upon very often today as eminently proper. What was looked 
upon as unreasonable in the past is very often considered per- 
fectly reasonable today. Among the changes which have come 
in the viewpoint of the public is the idea that our cities and vil- 
lages should be beautiful and that the creation of such beauty 
tends to the happiness, contentment, comfort, prosperity and 
general welfare of our citizens. . . . 

This court is not restricted to aesthetic reasons in deciding to 
sustain the validity of the ordinance in question, but if it were 
so restricted, it would not hesitate to sustain the legislation upon 
that ground alone. .. . 





% Sundeen v. Rogers, 83 N.H. 253, 141 Atl. 142 (1928); Monterey County v. 
Bassett, Calif. Super. Ct. No. 16969, Nov. 1, 1938; Baddour v. City of a 4 
Beach, 279 N.Y. 167, 18 N.E.2d 18 (1938), rehearing denied, 279 N.Y. 794, 19 N.E. 
2d 90 (1939), appeal dismissed, 308 U.S. 503 (1939) ; Preferred Tires, Inc. v. Village 
of Hempstead, 19 N.Y.S.2d 374 (1940); Neef v. City of wa 380 Ill. 275, 
43 N.E.2d 947 (1942); Burlington v. Dunn, 318 Mass. 216, 61 N.E.2d 243 (1945), 
cert. denied, 326 U.S. 739 (1945); See Sayre, Aesthetics and Property Values: Does 
Zoning Promote the Public Welfare? 35 A.B.A.J. 471 (1949). 

100 City of Youngstown v. Kahn Bros. Mfg. Co., 112 Ohio St. 654, 661, 148 N.E. 
842, 844 (1925). 

101 Neef v. City of Springfield, 380 Ill. 275, 43 N.E.2d 947 (1942). 

102 Aesthetic considerations alone justify the exercise of the police power. Ware 
v. City of Wichita, 113 Kan. 153, 214 Pac. 99 (1923). 

108 173 Misc. 1017, 19 N.Y.S.2d 374 (1940). 
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In an important zoning decision, Justice Owen of the Wisconsin 
Supreme Court made this observation about aesthetics:' 


It seems to us that aesthetic considerations are relative in 
their nature. With the passing of time, social standards conform 
to new ideals. As a race, our sensibilities are becoming more re- 
fined, and that which formerly did not offend cannot now be en- 
dured. That which the common law did not condemn as a nui- 
sance is now frequently outlawed as such by the written law. 
That is not because the subject outlawed is of a different nature, 
but because our sensibilities have become more refined and our 
ideals more exacting. Nauseous smells have always come under 
the ban of the law, but ugly sights and discordant surroundings 
may be just as distressing to keener sensibilities. The rights of 
property should not be sacrificed to the pleasure of an ultra- 
aesthetic taste. But whether they should be permitted to plague 
the average or dominant human sensibilities well may we ponder. 


It has recently been urged by a student of the problem, that the 
greatest weakness in the approach toward aesthetics is the failure to 
observe that aesthetics is obviously related to property values of a 
city. It is argued that hard-headed businessmen pay more for attrac- 
tive homes or office buildings than they do for ugly ones, and they pay 
more for a home that is wisely protected by zoning in a residential 
neighborhood than if it is placed next to a glue factory in the slums.'% 
There is much merit in this approach to aesthetics. 

If it is at all possible to summarize existing judicial attitudes toward 
aesthetics, it might be said that this object of roadside control is 
playing a more important part than ever before. However, it would be 
unwise to attempt to justify roadside protection exclusively on aes- 
thetic arguments. 


District AND UsE CLASSIFICATIONS 


The setting up of reasonable district and use classifications is a 
necessary incident of roadside zoning, whether undertaken as a part 
of comprehensive zoning or pursuant to special authority. 

In connection with litigation involving an ordinance requiring 
restaurants operated in connection with any other business except a 
hotel to be separated from such other business by a solid partition 
from floor to ceiling, the Wisconsin Supreme Court took occasion to 
restate some general principles upon which classifications may be 





14 State ex rel. Carter v. Harper, 182 Wis. 148, 196 N.W. 451 (1923). 


10% Sayre, Aesthetics and Property Values: Does Zoning Promote the Public 
Welfare? 35 A.B.A.J. 471 (1949). 
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based in the exercise of the police power to meet the test of constitu- 
tionality, as follows: 

(1) All classification must be based upon substantial distinctions 
which make one class really different from another. 

(2) The classification adopted must be germane to the purpose 
of the law. 

(3) The classification must be based upon existing circum- 
stances only.!°7 

(4) To whatever class a law may apply, it must apply equally 
to each member thereof. 

(5) The characteristics of each class should be so far different 
from those of other classes as to reasonably suggest at least 
the propriety, having regard to the public good, of sub- 
stantially different legislation.’ 


One of the basic objectives of roadside zoning, of course, is to 
confine commercial and industrial uses to designated districts. Road- 
side commercial or business districts may be of two types: The 
“roadside service’ type consisting of uses which cater to the needs of 
highway traffic; and the “general commercial’’ type consisting of uses 
which serve the needs of an adjacent community as well as of highway 
travelers. These and other possible classifications will need to be 
formulated in light of the foregoing general principles and perhaps 
others as well. 

Changes in use district have also been the subject of litigation in 
the state. An ordinance placing a tract formerly in a single-family 
residence district into an apartment house district was not invalid on 
the ground that those who built private dwellings in reliance on the 
single-family dwelling classification acquired “vested rights’’ of which 
they could not be deprived. Rights granted by legislative action 
under the police power can be taken away when in the valid exercise 
of its discretion, the legislative body sees fit. Property is always held 
subject to the police power.’°® The area in question was unsuitable 
for the erection of single-family dwellings because of the excessive 
cost of foundations. 


10 Johnson v. City of Milwaukee, 88 Wis. 383, 60 N.W. 270 (1894) ; State ez rel. 
Ford Hopkins Co. v. Mayor and Common Council of City of Watertown, 226 


Wis. 215, Po76 N.W. 311 (1937). 

107 The Supreme Court, in State ez rel. Risch v. Board of Trustees, 121 Wis. 44, 
54, 98 N. Ww. 954, 957 (1904), adds the following qualification to this rule, as 
essential to a constitutional classification: “It must not be so constituted as to 
preclude addition to the numbers included within a class.’’ 

108 Added by State ez rel. Risch v. Board of Trustees, 121 Wis. 44, 54, 98 N.W. 
954, 957 (1904). 

109 Eggebeen v. Sonnenburg, 239 Wis. 213, 1 N.W.2d 84 (1941). 
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This same principle has been upheld under somewhat different 
circumstances. Under a statute providing that a city council may 
from time to time change zoning districts and regulations on pre- 
scribed notice and hearings, it was held that the council of the city of 
La Crosse had authority to enact an ordinance declaring a two-acre 
tract in a residential district a public utility district and authorizing 
the erection of a passenger depot thereon by a railroad, subject to 
certain restrictions.'!° 

In another instance, however, the Wisconsin Court rejected as 
unconstitutional, a zoning ordinance which placed property in a 
residential district in the heart of an industrial area.’ By so doing, 
the value of the property would have decreased from a range of 
$15,000 to $19,350 to approximately $3,000. Justice Owen indicated 
that :"! 

. . . the whole idea of the zoning scheme is to set aside areas for 
specific uses and to protect them from encroachments in the 
form of other uses inconsistent with the uses to which they are 
dedicated. The residential area is to be protected from the en- 
croachment of business and industry. The business area is to be 
protected from the encroachment of industry. This because the 
encroachment of business and industry upon a residential area 
detracts from the desirability of such area for residential pur- 
poses, and the encroachment of industry upon the business 
area detracts from the desirability of such business area. 


The court further indicated that here was an attempted designation 
of a residential area in a locality completely surrounded by property 
devoted to uses incompatible with and repugnant to a use for resi- 
dential purposes. 


Within the scope of the power delegated to municipalities to enact 
zoning regulations, the exercise of the power may go to the boundaries 
of reason. Where different conclusions as to just where the lines of a 
district should be may be drawn from the evidence submitted, the 
conclusion adopted by the legislative body cannot be interferred 
with." 

CONCLUSION 


Zoning has been construed to be legally authorized under the police 
power of the state for the purpose of protecting the health, safety, 





110 Higbee v. Chicago, B. & Q. R.R., 235 Wis. 91, 292 N.W. 320 (1940). 

11 State ex rel. Tingley v. Gurda, 209 Wis. 63, 243 N.W. 317 (1932); Rowland 
v. City of Racine, 223 Wis. 488, 271 N.W. 36 (1937). 

12 State ex rel. Tingley v. Gurda, 209 Wis. 63, 68, 243 N.W. 317, 320 (1932). 

13 City of La Crosse v. Elbertson, 205 Wis. 207, 237 N.W. 99 (1931). 
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and general welfare of the community. As due process of law protects 
the individual from the public, so the police power protects the public 
from the individual. The police power is said to extend to all great 
public needs. It may be used as an aid of what is sanctioned by usage, 
or held by the prevailing morality or by a strong and preponderant 
opinion to be greatly and immediately necessary to the public welfare. 
But it must be employed merely to regulate the use and enjoyment of 
private property. 

Most objective observers will agree that unregulated roadside areas 
create congestion, obstruct the free circulation of traffic, diminish 
property values, and frequently endanger the health, safety and gen- 
eral welfare of both urban and rural communities. Roadside protec- 
tion, reasonable in extent and effective in application, constitutes 
one of the great public needs of our time, in the state of Wisconsin 
as elsewhere. It should not be difficult to qualify the control of the 
roadsides under the zoning mechanism as a constitutional exercise 
of the police power. 

Land use and setback controls, however, must be reasonable to 
be sustained under the police power. As long as zoning restricts prop- 
erty rights without compensation, the betterment obtained through 
it must of necessity be limited and slowly obtained. Some students of 
the problem may well wonder, therefore, whether zoning, as presently 
available, is not in reality only a secondary weapon that can be used 
to combat roadside encroachment. 

Perhaps roadside zoning is a secondary weapon. But it has some 
striking advantages over other approaches. If it be limited in its 
application, its only cost is its administration. If its effectiveness be 
threatened by local partisan pressures, it can be administered at the 
state level. If roadside zoning perpetuates the status quo because it 
cannot oust nonconforming uses, a reasonable scheme of amortization 
may be considered; at least, it prevents roadside encroachments from 
increasing. If highway zoning, as such, be relatively new to the law, 
the constitutional foundations of both city and county zoning have 
been laid so well and so comprehensively as to embrace highway 
zoning, if properly conceived. If it results in public benefits, it can 
also generate benefits to private individuals and abutters. 
Highway zoning is in the public interest. 
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The Regulation of Motor Carriers in Wisconsin 


Car. A. AUERBACH* 


IVt 
THE ASSIGNMENT OF CERTIFICATES AND LICENSES 
A. Early Legislative Policy against Transferability 
Section 194.09 of the 1927 law provided that: 


No right, privilege or certificate held, owned or obtained by 
any auto transportation company .. . shall be sold, assigned, 
leased, transferred or mortgaged either by voluntary or involun- 
tary action. 


In spite of this language, transfers were accomplished. The trans- 
feror would contract to sell his equipment to the transferee and then 
apply to the Commission for permission to abandon, if and when the 
Commission granted the simultaneous application of the transferee. 
The Commission entertained these applications for conditional 
abandonment.*? This, in itself, does not mean that the Commission 
was thwarting legislative policy. However, the cases do seem to 
indicate that at times the Commission authorized operation by the 
transferee under circumstances which would have led it to deny the 
application of a newcomer who had not purchased the business of an 
existing carrier. 

For example, the Kitchen Bus Line, operating between Juneau and 
Wautoma, contracted to sell its equipment to the Wisconsin Power 
and Light Co., which applied for a certificate to operate between 
Juneau and Wautoma, thence on to Plainfield and Wisconsin Rapids. 
The White Eagle Transportation Co. was certified to operate between 

* A.B. 1935, Long Island U.; LL.B. 1938, Harvard U.; Associate Professor of 
Law, U. of Wisconsin; Associate General Counsel, Office of Economic Stabiliza- 
tion, 1946; General Counsel, O.P.A., 1946-1947. 

t This is the second of two articles by Professor Auerbach on the regulation of 
motor carriers in Wisconsin. The first, dealing with control over entry into the 
motor carrier industry, together with a brief history of regulation in Wiscon- 
sin, appeared in the January, 1951, issue of the Wisconsin Law Review. The same 
uniform footnote citations are continued here: “WRC” refers to reports of the 
Wisconsin Railroad Commission; ‘‘PSCW” refers to reports of the Public Service 


Commission of Wisconsin, and “CC,” “LC,” “MC,” “LT,” “SR,” and “AT” 
refer to unpublished decisions of the P.S.C.W. on file in their office in Madison. 

*%2 In answer to the argument that the Commission was acting contrary to its 
ruling that any abandonment to be effective had to be unconditional, the Com- 
mission replied, “The granting of such application for abandonment would not 
make the discontinuance of service conditional, if it took effect at all... .” Snyder- 
Bock Transit Co., 1 PSCW 426, 431 (1932). 
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Juneau and Wisconsin Rapids, via Wautoma, and was adequately 
serving these points, though restricted to one bus each way daily to 
protect the Kitchen Bus Line.** The Commission refused to authorize 
the Power and Light Co. to operate between Wautoma and Wiscon- 
sin Rapids, but authorized it to operate between Juneau and Wauto- 
ma, though there was nothing to indicate that White Eagle could not 
render adequate service between these points, once the Kitchen Bus 
Line was out of the picture.** But, said the Commission, 


. where [a] purchaser [of equipment used by an authorized 
operator] is in a position to continue the service rendered or to 
improve the same, its application for a certificate is entitled to 
somewhat more favorable consideration than that of a new or 
competing bus line. Clearly, Mr. Kitchen could have continued 
his operation indefinitely. . . . The applicant here in substance 
proposes to continue and improve this operation. . . .** 


However, in Emil Drews,** one Lewis was authorized to operate 
between Beaver Dam and South Beaver Dam under the grandfather 
clause of the 1927 law. Two other companies were similarly author- 
ized. Drews bought out Lewis and applied for a certificate. The 
Commission denied the application on the ground that there was 
insufficient business for three operators. The fact that Drews pur- 
chased equipment used by an authorized operator made no difference, 
said the Commission, because the latter obtained his authorization 
not after a finding of public convenience and necessity but “largely 
because . . . he had been in operation for many years previous to the 
passage of Chapter 194... .” 

But in Snyder-Bock Transit Co., the Commission rejected the 
distinction drawn in Emil Drews, saying: 

The Supreme Court of this state has never been called upon to 
determine whether a certificate granted as a matter of right is 
based upon a finding of public interest. . . . Ia the absence of a 
ruling of our Supreme Court to the effect that a certificate 
granted as a matter of right is not based upon a finding of public 
interest, that fact cannot be assumed. It is probably more rea- 
sonable to assume that such a certificate is based upon a finding 
of public interest, as otherwise the distinction made between the 
two classes of applicants, in granting certificates, is not one which 
is germane to the purposes of the auto transportation company 
act. 





%3 White Eagle Transportation Co., 31 WRC 248 (1928). 
%4 Wisconsin Power and Light Co., 31 WRC 649 (1928). 
388 Td. at 650. 

3 31 WRC 447 (1928). 

%7 1 PSCW 426, 434-435 (1932). 
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The fact that the transferor’s certificate was based on a finding of 
public interest did not mean that the prohibition against transfer- 
ability could be ignored. The statute seemed to require a new finding 
of public convenience and necessity to be made whenever a transfer 
occurred, even if the transferee was only a new form of business 
organization, for example, a corporation, controlled by the former 
owners. This was the situation in Snyder-Bock Transit Co. The 
Commission stated: 


. . . the purpose of the Legislature in making certificates non- 
assignable was to prevent them from falling into unfit hands, 
but not to prevent a certificate holder from incorporating his 
common-carrier trucking business, unless it should appear to the 
Commission that it would be detrimental to the public interest 
to permit such certificate holder to discontinue service under his 
certificate, and grant to the corporation formed by him authority 
to take over such service.*** 


Just before the 1933 Act became effective, the Commission an- 
nounced the policy called for by the statute: 


Where an application is made for a certificate in substitution 
for an existing certificate which is to be abandoned, the same 
proof is necessary as upon an original application. Certificates 
are not transferable. No presumption is permissible that because 
a certificate has in the past been granted for a specific route,’ a 
new certificate must be granted upon application therefor by an- 
other person or corporation without a showing that public 
interest requires the proposed operation.*** 


Nevertheless, a flat prohibition against assignments was not 
practical. Strictly administered, it might have forced the continuation 
of uneconomic operations or abandonment accompanied by unneces- 
sary losses. Section 194.25 of the 1933 Act reversed prior legislative 
policy and provided: 

(1) No certificate . . . shall be construed to be irrevocable, or 
to confer any property right upon the holder thereof.**° 


(2) No right, privilege, or certificate held, owned or obtained by 
any common motor carrier of property or of passengers . . . shall be 
sold, assigned, leased, transferred or mortgaged either by volun- 





%8 1 PSCW 426, 438 (1932). Accord: Capital City Truck Line, 2 PSCW 744 
(1932), in which a surviving partner filed a new application for a certificate. 


*° Rules Governing the Application for and Issuance of Certificates for Auto 
Transportation Cos., 4 PSCW 816 (1933). 


%° Wis. Stat. § 194.37 (1933) contained a similar provision regarding licenses. 
With the addition of “or license” after “certificate,” this provision appears ver- 
batim in Wis. Star. § 194.25(1) (1949). 


ee 
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tary or involuntary action, except after hearing and a finding by 
the Commission that the same is not against public convenience 
and necessity and otherwise is not against public interest.** 


Section 194.25(2) was simplified in 1937 and since then has read: 


No right, privilege, certificate or license . . . shall be sold, 
assigned, leased, transferred or mortgaged either by voluntary 
or involuntary action, except after a finding by the commission 
that the same is not against the public interest.*” 


B. Current Policy 


1. Transfer of Certificates or Licenses in Gross 


What is it that can be “‘assigned, leased, transferred or mortgaged’’? 
May the certificate or license be ‘‘assigned, leased, transferred or 
mortgaged”’ in gross? Or must it be accompanied by the business 
assets of the holder of the certificate or license? These questions arose 
in Murphy Motor Freight Lines Inc.,** in which a common carrier 
certificate holder sought to lease his certificate to another carrier for 
a period terminable at the will of either party upon 60 days notice. 
Although the lease was not to be accompanied by the transfer of any 
tangible assets, the lessee agreed to pay $3,000 a year for it. 

The Commission recognized an apparent conflict between Sections 
194.25(1) and 194.25(2) because “ordinarily a thing conferring no 
property right is not the subject of assignment or lease,”’ yet 194.25(2) 
expressly said that ‘“‘a certificate or license’? could be assigned or 
leased. It concluded that the purpose of Section 194.25(1) was: 


To prevent the issuance of a certificate from being construed 
as conferring upon the grantee a property right which would 
come within the protection of the contract and due process 
clauses of the Constitution [The legislature] also doubtless had in 
mind that the rates of common motor carriers should not be 
predicated upon a rate base including as an element of value any 
property right attached to a certificate.*™ 


On this theory, the two sections would be reconciled if assignments 
or leases of certificates or licenses in gross were permitted, but were 





*1 Wis. Srat. § 194.37 (1933) contained a similar provision regarding licenses. 

33 Wis. Strat. § 194.25(2) (1949). 

313 PSCW 646 (1936). 

4 Td. at 648. Judge Reis has thus explained the purpose of Wis. Stat. § 194.25(1) 
(1949): “ . . . to avoid the creation of a vested right which would be beyond the 

wer of a subsequent Commission order or subsequent legislation to affect, 

use of constitutional considerations. We are all familiar with the old franchise 

y ae Northland-Greyhound Lines Inc. v. P.S.C.W., Cir. Ct., Dane County, 

pril 21, 1941. 
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held to be contrary to the public interest if the assignee or lessee paid 
anything therefor. This is precisely what the Commission did when 
it disapproved the lease in the Murphy case. 


This rental payment is one which would not have to be met 
from rates were the existing operator to continue to perform the 
service . . . there is no additional benefit which would accrue to 
the patrons of this operation as a result of the proposed lease. . . . 
The rental payment of $3,000 per year would, therefore, become 
an additional burden upon the public who patronize the line 
without conferring upon the public any compensating advantage. 
To this extent at least the proposed lease appears to be contrary 
to the public interest.** 


To effectuate this policy, the Commission would also have to scru- 
tinize the prices paid for physical assets accompanying the assignment 
or lease of a certificate or license, to make certain that nothing was 
being paid for the certificate or license as such. However, there is no 
evidence in the cases that the Commission has undertaken to scru- 
tinize these prices. In fact, it seems that the Commission has aban- 
doned the Murphy case. 

Although the Commission reaffirmed the Murphy case in Norbert 
Koelsch,* it subsequently stated, in Fred Olson Jr.,**" that it disagreed 
with the views expressed in the Koelsch case. It now explained that 
the purpose of Section 194.25(1) was “to make the license revocable 
and probably to permit of revocation for cause without involving 
constitutional guarantees against the taking of property,’’*** but 
failed to mention the additional purpose, set forth in the Murphy 
case, to prevent the parties from putting a price upon the license or 
certificate itself. This is apparently what the Commission permitted 
in the Olson case. In Kickapoo Motor Express,*** the Commission 





%6 13 PSCW 646, 648 (1936). The Commission also considered the terminable 
feature of the lease to be contrary to the public interest, saying: “It is clearly in 
the public interest that the operation of a common motor carrier be stable and 
that the public should know with certainty the parties to whom it entrusts ship- 
ments. Under the terms of the lease, . . . any authority granted to the lessee 
would . . . be temporary in character, and the public might be subjected to change 
in organization of the business at any time.” Jd. at 649. The Cosmmtelion also 
stated it could not decide in advance whether reassignment to the lessor at the 
expiration of the term would be in the public interest. 

3% 18 PSCW 30 (1938). 

#7 22 PSCW 768 (1940). 

“8 Td. at 772. 

#924 PSCW 343 (1941). Accord: Clintonville Transfer Line, Inc., 24 PSCW 
465 (1941), approving an assignment of a certificate when the purchase price 
fixed was $12,000, of which only $5,000 represented the physi roperties to 
be transferred; Frank A. Haack, CC 613, PSCW, March 5, 1948; p J. Heenan, 
CC 238, CC 94, Nov. 3, 1948; Yellow Truck Lines Inc., CC 257, CC 2, PSCW, 

lec. 29, h 


at 


Te a a 








236 WISCONSIN LAW REVIEW [Vol. 1951 


approved the assignment of a certificate authorizing operations as a 
common carrier of property, even though it was made clear that of 
the $11,000 purchase price, $9,000 was for the “franchise’’ and only 
$2,000 for “‘a tractor and trailer and two trucks.’’ The general manager 
of the assignee testified that he anticipated a loss in the first year of 
operation, but hoped to recover the $11,000 in three or four years. 
And in Northland-Greyhound Lines Inc.,*"° it approved an assignment 
of a certificate in gross for which Greyhound paid $15,000, its repre- 
sentative testifying that Greyhound expected to recoup this amount 
in three years of operation. 

The Commission has never explained why it reversed the Murphy 
case. In trying to give effect to Section 194.25(2), it has ignored 
Section 194.25(1). It can reasonably be argued that Section 194.25(2) 
authorized assignments in order to make possible the sale of the 
physical assets of a trucking business at their value to a going con- 
cern, but that it was not intended to have any application if physical 
assets were not to be transferred. If it is impractical to say that cer- 
tificates or licenses may be assigned in gross, but that no compensation 
may be paid to the assignor in that event, the policy considerations 
expressed in the Murphy case would seem to call for the sacrifice of 
assignments in gross.*7! 


2. Partial Assignments 


For some time, the Commission construed Section 194.25(2) as 
not authorizing the partial assignment of a certificate*” or license.*” 
But in most cases, the same end was accomplished by considering the 
application of the partial assignor as one for abandonment of part of 
its route and that of the partial assignee as one for a new certificate 
or license or for additional authority. Although the Commission 
recognized that “the issue in an assignment proceeding is whether 
the assignment is not against the public interest, while the issue on 
an application for a license or [a certificate] . . . is whether the public 





370 28 PSCW 23 (1943). Accord: Northland-Greyhound Lines, Inc., CC 298, 
CC 457, March 20, 1948. 

371 For a full discussion of the conflicting principles of regulation involved in 
allowing or not allowing the transferor and transferee to put a price on the cer- 
tificate or license itself, see United-Western, Acquisition Air Carrier Property, 
8 CAB 298 (1947), particularly the dissent by Chairman Landis. 

372 Northland-Greyhound Lines, Inc., 7 PSCW 465 (1934). In this case North- 
western Motor Bus Co. sought to assign to Greyhound its route between Ashland 
and Ironwood, but to continue to operate its route between Iron River and Iron 
Mountain. The Commission refused to consider the application as one for approval 
of an assignment. Accord: M. K. Johnson, 10 PSCW 206 (1935). 

. 373 G. Lester Johnson, 24 PSCW 129 (1941), involving a public contract carrier 
icense. 
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interest and the convenience and necessity of the public or shipper 
to be served require that the application be granted,’ it took the 
position that “‘when authority is sought by an applicant for license 
or [a certificate] . . . the relinquishment of like authority by another 
carrier is in itself to some extent proof of convenience and necessity 
and the additional showing is correspondingly less than is required 
in other cases.’’** This is reminiscent of the Commission’s position 
under the 1927 law. But, the Commission did deny some applications 
because the requisite convenience and necessity was not shown.*” 

An exception to the general rule against partial assignments was 
made in cases in which the partial assignor operated the route sought 
to be assigned separately and apart from his other routes.*”* In 1945, 
this exception became a rule and the Commission announced that 
“a severable part’’ of the operating authority contained in a certificate 
or license could be assigned.*”? Thus, a private contract carrier was 
permitted to assign four items of authority in his license to another 
private contract carrier without a showing by the partial assignee of 
the convenience and necessity of the operations involved.*”? The 
Commission also authorized an assignment to Greyhound of part of 
the route of the Milwaukee and Lake Shore Line (Port Washington to 
Milwaukee) without making a new finding of public convenience and 
necessity .*7° 

Although the Commission no longer holds that Section 194.25(2) 
bars partial assignments, they may be held to be against the public 
interest in particular cases. For example, in West Shore Express Inc. ,?*° 
the assignor was authorized to operate single-line between points 
connected by joint-line service, after a finding that public convenience 
and necessity required single-line service. Subsequently, it proposed 
to assign part of its authority, so that the traffic would again have to 





34 G. Lester Johnson, 24 PSCW 129, 132 (1941). Accord: Northland-Grey- 
hound Lines Inc., 7 PSCW 465 (1934); M. K. Johnson, 10 PSCW 206 (1935). 

8% William A. Eustice, 24 PSCW 663 (1941); Joseph Pomprowitz, 24 PSCW 
184 (1941). 

876 Nash and Kelly, 23 PSCW 259 (1940). Safe Way Motor Coach Co. assigned 
interurban bus route connecting Manitowoc, Kaukauna and Appleton, retaining 
its authority to engage in urban operations between Manitowoc and Two Rivers. 
Cf. Zephyr Lines Inc., 22 PSCW 590 (1940). 

377 The change in the Commission’s position was indicated by a change in the 
assignment form providing for partial assignments, made in October, 1945. Its 

osition is now embodied in Rule 72(e), RuLEs or PRocEDURE AND PRACTICE, 

.S.C.W., Wis. Rep Book, Apm. Ru.es & Orpers, 313 (1948). 

378 Fred Olson, 29 PSCW 4 (1945). 

879 Northland-Greyhound Lines Inc., CC 298, CC 457, March 20, 1948. Accord: 
Yellow Truck Lines, Inc., CC 257, CC 2, PSCW, Dec. 29, 1950. 


380 CC 689, PSCW, March 27, 1950. 
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be handled on a joint-line basis. The Commission disapproved the 
assignment on the ground that it was against the public interest. 


3. Definition of the ‘Public Interest’ 


To approve an assignment, Section 194.25(2) requires the Com- 
mission to find that it “is not against the public interest.’’ Since a 
negative finding is called for, the Commission has held that persons 
objecting to the assignment must carry the burden of proving that it 
is against the public interest.**! What are the ingredients of such a 
showing? The Commission enumerated them in P. J. Heenan.*® If, 
for example, the assignor seeks to assign his authority to haul property 
between points X and Y and the assignee proposes to operate between 
X and Y only, the Commission will not hold the assignment to be 
against the public interest if: (a) the status of the authority is such 
that transfer is possible, (b) the assignee is a suitable person to per- 
form the authorized operations, (c) the public highways will not be 
unduly burdened and (d) shippers will use the services of the assignee. 

As to (a), the Commission is concerned to prevent the assignment 
of a certificate or license under which service has been abandoned and 
which, therefore, is subject to revocation by the Commission and 
thereby to compel the prospective assignee to show that the requisite 
convenience and necessity calls for resumption of the operation.** 
Even if the cessation of service is not so complete as to amount to an 
abandonment, but the operations of the assignor at the time of the 
proposed assignment are “‘very slight,” so that it can be said the 
authority was “practically unused,’’ the Commission will require the 
prospective assignee to show the requisite convenience and neces- 
sity.** 

It is possible to view these situations as cases in which the assignor 
has nothing to assign. Or it may be said that an assignment is still 
possible, but the “‘public interest”’ in these situations requires that 
the assignee show the requisite convenience and necessity. It is not 
entirely clear which view the Commission holds. It would seem that 
so long as the certificate or license has not been revoked, there is a 
subject of transfer. 

An analogous problem arose when a small operator sought to trans- 





381 Murphy Motor Freight Lines, 15 PSCW 186 (1937); Edgar J. Wanner, 23 
PSCW 170 (1940). 

38 CC 238, PSCW, September 20, 1949. 

383 Pope Brothers Red Top Cab Co., 28 PSCW 355 (1945); Ralph L. Thomas, 
31 PSCW 13 (1946). 
yh — N. Stevenson, 25 PSCW 295 (1942). Cf. Edgar J. Wanner, 23 PSCW 
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fer his authority to a big operator who was likely to engage in much 
more extensive operations under the authority in question. At one 
time, the Commission refused to approve such an assignment without 
a showing of the requisite convenience and necessity, saying: 


The present transportation facilities will be materially affected 
by the addition of vehicles and the strong competition that will be 
established if the operating rights of small operators are going to 
be absorbed through assignment by large companies. If a new or 
greatly expanded service is to be given, there should be a showing 
that the additional service is required by or consistent with public 
convenience and necessity.*® 


Subsequently, the Commission overruled this case: 


We can see no public interest which requires that carriers 
remain in a static position with reference to their facilities, service 
and operations. The public interest on the contrary would seem 
to be served by an expansion of facilities and operations in accord- 
ance with the needs and demands of the public. If expansion of 
operations within the limits of an authority already granted 
requires a showing of public convenience and necessity when it is 
undertaken by an assignee there would seem to be equal reason 
for a, similar requirement where facilities are expanded by the 
carrier holding the original grant of authority . . . [The] statute 
does not make any such requirement. . . .*% 


With regard to factor (b), the Commission inquires whether the 
assignee is fit, able, financially responsible, in possession of adequate 
equipment, etc., precisely as it would if the assignee were an applicant 
for a new certificate or license.**? 

Criterion (d) is self-explanatory. However, (c) raises doubt whether 
the Commission, consistently with its general position, may disap- 
prove an assignment on the basis of a showing that the public high- 
ways will be unduly burdened thereby. It should be noted that the 
Commission will not, in the case supposed, consider whether there is 
a continued need on the part of the public for the service and whether 
existing public carrier facilities will be unduly impaired by the opera- 
tion of the assignee. In such case, 

The need for service need not be considered because the Com- 
mission made a finding of public convenience and necessity when 
the authority was originally issued and it is reasonable to assume 


that the situation has not changed when an application for as- 
signment is made. For like reasons the Commission need not be 





3% Norbert Koelsch, 18 PSCW 30, 32 (1938). 
3% Fred Olson, 22 PSCW 768, 772 (1940). 
*? Howard Bremer, 6 PSCW 694 (1934); H. V. Yule, 15 PSCW 619 (1937). 
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concerned about the public carriers because they also were con- 
sidered at the time of the original grant.*** 


Not only does the Commission assume that the situation has not 
changed between the time of the original grant and the time of the 
assignment, but there is nothing in the cases to indicate that the 
Commission will allow objectors to attempt to prove that it has. 

If this is so, why should not the question of highway congestion 
be treated the same way? The Commission did treat it the same way 
in M. and M. Forwarding Co., saying: 

It was contended on the part of the objectors that the result 
of said assignment would increase the congestion of the highways. 
The Commission does not feel that this position is tenable for the 
reason that no additional congestion can arise from an assignee 
performing the identical operations of the assignor. If volume 
of traffic increases, congestion will increase, but to no greater 
extent under the operations of the assignee than under the opera- 
tions of the assignor.**® 


If. transferability of certificates and licenses is deemed necessary 
or desirable, the Commission can hardly take any other position. 

However, if the assignee operates a route connecting with that 
sought to be assigned and proposes to operate the combined system 
as a single-through-route, Commission Rule 72(f) requires that the 
application for approval of the assignment “must be supported by 
evidence that public convenience and necessity require the through 
service.’’39° 

Before considering the implications of this rule, it should be noted 
that the Act itself does not deal expressly with the question of motor 
carrier consolidations. And the Commission has not attempted to read 
into the “public interest’”’ criterion of Section 194.25(2) a policy 
against the merger of motor carrier companies. But the Commission 
will not permit Section 194.25(2) to be used as a means of evading 
Section 194.23(1). Section 194.25(2) is therefore construed in the light 
of Section 194.23(1) and the general purposes of the Act so as not to 
permit an assignee who intends to create a new single-through-route, 
with new competitive effects, to evade the necessity of showing that 
the public needs the new single-line service and that existing public 
carrier facilities will not be unduly impaired. 

#88 P. J. Heenan, CC 238, PSCW, Sept. 20, 1949. See William Messenger, 22 
PSCW 61, 62 (1940). 

3896 PSCW 694 (1934). 

399 Rule 72(f), Rutes or ProcepuRE AND Practice, P.S.C.W., Wis. Rep 
Book, Apm. Rutes & Orpers 314 (1948). This problem can arise only when 
eae carrier certificates are sought to be assigned, and Rule 72(f) is 
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However, a perplexing problem still remains. When, under this 
rule, is an applicant considered to be proposing to operate the com- 
bined systems as a single-through-route? The answer to this question 
is not at all clear and has a complicated history. 

Prior to 1933, when certificates were not transferable, the Com- 
mission . granted certificates authorizing routes connecting with 
existing routes of the applicants without a showing of public conveni- 
ence and necessity. The question soon arose whether the carrier 
holding the certificates covering the connecting routes could use the 
same vehicles on both routes. Although the Commission had previ- 
ously permitted this practice, it announced a clear policy against it 
in 1932.** Henceforth, it stated, the use of the same vehicles on both 
routes would be regarded as an attempt to operate a single-through- 
route, even if joint-line rates, which at this time were generally 
higher than single-line rates,** were charged.** Such use would call 
for a showing that public convenience and necessity required another 
single-through-route: 

If an auto transportation company is granted certificates 
authorizing it to serve two or more contiguous local routes and an 
interchange of vehicles is permitted between those routes, a motor 
vehicle on its arrival at the terminal of one of the local routes may 
be run from that terminal over a route covered by another local 
certificate, if it suits the company’s convenience to operate in 
that way, and the service which is permitted is in reality through 
service instead of local service, even though a joint-line rate is 
required to be charged for such service instead of a single-line 
rate. ... The practice of allowing vehicles to be used interchange- 
ably between contiguous local routes where such local routes are 
served by a single operator . . . permits an expansion of operating 
rights and . . . such interchange of vehicles should therefore not be 
permitted without a showing that public interest requires the 
through service thus to be established.** 


Since no such showing had been made in this case, the Commission 
granted the certificate authorizing routes connecting with the 
assignee’s existing routes, but provided that every vehicle permit was 
to bear the number of the certificate under which it was issued, no 
permit was to bear more than one certificate number, and no such 





4 Motor Transport Co., 2 PSCW 394 (1932); Milwaukee Electric Ry. and 
Light Co., 3 PSCW 792 (1933). 

3% Invest. Rates, Rules and Tariffs of Auto Transportation Cos., 32 WRC 
272 (1929). 

3% A fortiori, if, in addition, single-line rates were sought to be charged. Snyder- 
Bock Transit Company, 1 PSCW 426 (1932); Janesville Rowald Motor Transport 
Inc., 2 PSCW 471 (1932). 

34 Motor Transport Co., 2 PSCW 394, 400-401 (1932). 
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vehicle was to be operated upon any route covered by any other 


certificate. 
However, the 1933 Act authorized assignments and provided that: 


A permitted motor vehicle may be used under two or more 
certificates when the certificates are held by one common motor 
carrier of property or of persons, or under two or more licenses 
when the licenses are held by one contract motor carrier of 
property. ... 

After the enactment of this provision, which is still embodied in 
Section 194.04(3), the Commission did not regard an assignee who 
intended to interchange his vehicles as proposing to operate a single- 
through-route, but only if he was willing to charge joint-line rates and 
continue to be subject to the separate restrictions, if any, contained 
both in his existing and in the assigned certificate.** If he proposed 
to charge single-line rates or eliminate any of the restrictions, the 
Commission regarded him as proposing to operate a single-through- 
route.** However, in time, as we saw, the disadvantages under which 
joint-line service was conducted were gradually removed, either by 
statute or Commission action. Even the disadvantages that still re- 
main when joint-line service is operated by two or more independent 
carriers are not present when a single company holds two or more 
certificates covering connecting routes. 

What significance, therefore, does Rule 72(f) have today? Does an 
assignee still have a choice to operate the connecting routes as a 
single-through-route or as two separate routes? What does the latter 
choice imply if an assignee may proceed, as he has a right to do, to 
interchange vehicles, charge single-line rates and compute mileage 
for rate-making purposes on the basis of air-line distances? There is 
no longer any practical difference between this operation and single- 
line operation. Yet, in the Heenan case,**’ the Commission, relying 
on Rule 72(f), refused to approve an assignment because the assignee 
proposed to operate the combined routes as a single system and did 
not show public convenience and necessity. What would the Com- 
mission have done if the assignee had disclaimed such an intention? 
It should be pointed out that in the Heenan case, the assignee was 





3% W. T. W. Transportation Co., 12 PSCW 429 (1936); Roy J. Hagen, 13 
PSCW 37 (1936); Edward Jansen Jr., 17 PSCW 14, 689 (1937). Cf. W. L. Sawyer, 
16 PSCW 351 (1937). 

3% Roy J. Hagen, 11 PSCW 505 (1936). “It would be a glaring inconsistency to 
require a showing of public convenience and necessity in the case of an application 
for a certificate or amendment for a specific new service, and to authorize the 
same new service through the medium of an assignment without such a showing, 
«oe Id. at 507. 

#97 CC 238, PSCW, Sept. 20, 1949. 
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already exercising the assignor’s rights under an approved lease 
agreement and operating a joint-line service at single-line rates. 

It would seem that the Commission today has two choices. It may 
take the position that because operation of connecting routes by a 
single company is equivalent, for all practical purposes, to single- 
line operation, every assignment involving a transfer of a route which 
will connect with routes being operated by the assignee, involves a 
question of public convenience and necessity and must satisfy the 
requirements of Section 194.23(1). On this basis, the Heenan case is 
defensible. Or the Commission may take the position that public 
convenience and necessity need no longer be shown in the case of any 
assignment. In support of the latter position, it may be argued that 
since joint-line service conducted by independent operators is now 
an effective competitor of single-line service, no purpose is served by 
requiring a new showing of public convenience and necessity to bring 
the participating carriers under single ownership, particularly since 
the Act does not disapprove of mergers as such. 

This seems to have been the position of the Commission in Motor 
Express,*** which the Heenan case apparently overruled. In that case, 
the assignor and assignee had established joint-line service between 
many points at single-line rates. They proposed a merger, the as- 
signee agreeing to continue in effect the current restrictions contained 
in both the certificates and to a new restriction against rendering 
service between points not already served by joint-line at single-line 
rates. No showing of public convenience and necessity was attempted. 
The carriers operating between the points served joint-line by the 
assignor and assignee objected to the assignment. Nevertheless, the 
Commission approved the assignment, finding it not against the 
public interest. 

We formerly required that when an assignment would result 
in the linking up of two common motor carrier certificates so as 
to extend the through service between points which could not be 
so served under the existing certificates that public convenience 
and necessity must be shown for such new service. That require- 
ment was based upon the fact that the linking up of two certifi- 
cates resulted in effect in a new, as distinguished from merely an 
improved, common carrier service, the situation which prevailed 
during the time when joint through rates were not authorized. 
When such joint through rates, however, are lawfully established 


and maintained and when a substantial amount of traffic moves 
under such rates, the situation is quite different and may be 





598 24 PSCW 465 (1941). Cf. Central Freight Lines Inc., 19 PSCW 267 (1938). 
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considered more as an improvement of an existing service than as 
the creation of one which is essentially origiaal.*** 


However, even today joint-line operation by two or more independent 
carriers does not offer single-line operation as effective competition 
as it would under single ownership, and bringing two connecting 
routes under single ownership does create a new, competitive situa- 


tion. 

The Circuit Court of Dane County has set aside the Commission’s 
order disapproving the assignment in the Heenan case and remanded 
the case to the Commission for further proceedings in accordance 
with its opinion.*°° Judge Reis held that Rule 72(f) was not authorized 
by Section 194.25(2), because the latter does not call for a showing of 
public convenience and necessity in the case of any assignment. 
According to Judge Reis, ‘the public interest’’ for the purposes of 
Section 194.25(2) must mean the same thing in all cases. Although 
there is grave doubt, as has been explained, whether Rule 72(f) has 
any current significance, and therefore, whether the reasons advanced 
by the Commission for its order of denial in the Heenan case support 
its action, it does seem that Judge Reis has read Section 194.25(2) 
too narrowly. Certainly, the term “public interest’’ is sufficiently 
broad to have different meanings in different situations. Which mean- 
ing it shall have in any particular situation depends upon a reading of 
the Act as a whole. There does not seem to be any reason why a show- 
ing of public convenience and necessity may not be held to be required 
by the “public interest,”’ if necessary to effectuate the purposes of the 
Act. Furthermore, it should be pointed out that in the 1933 Act, the 
legislature used language which clearly made the public convenience 
and necessity criterion part of the broader public interest criterion 
in assignment cases.‘ Although the public convenience and necessity 
language was stricken from the 1937 Act,‘ the deletion was made 
for the purpose of simplification. There is nothing to indicate that 
it was intended to have any substantive effect.‘ 





399 24 PSCW 465, 469. Recently, the Commission seemed again to favor this 
view, but stated that it was following Rule 72(f) and made a finding of public 
convenience of necessity on the basis of facts applicable only in cases of partial 
assignments. Yellow Truck Lines, CC 257, CC 2, PSCW, Dec. 29, 1950. 

400 Clintonville Transfer Line Inc. v. P.S.C.W., Cir. Ct. Dane County, Aug. 17, 
1950. 

401 See supra p. 234. 

403 Thid. 

«3 Judge Reis also pointed out that the Commission had three times approved 
a lease of the operating rights involved in the Heenan case without requiring a 
showing of public convenience and necessity and that Section 194.25(2) specified 
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It should be remembered that the basic condition for issuing 
certificates and licenses specified by both Sections 194.23(1) and 
194.34(1) is a finding that the “‘public interest’’ requires it. Yet each 
section defines “public interest’’ differently in order to accomplish 
its special purposes. Why, therefore, may not the “public interest”’ 
have different meanings under Section 194.25(2), depending upon the 
particular situation confronting the Commission? 

The Commission has appealed the decision of the Circuit Court of 
Dane County and the case is pending in the State Supreme Court at 
the time of this writing. 


V 


Rate REGULATION 


A. Bus Fares 


Section 194.18(3) of the Wisconsin statutes requires that bus fares 
and trucking rates be “‘just, fair, reasonable and sufficient.”’ In regu- 
lating bus fares, as contrasted with trucking rates, the Commission’s 
task is simpler, and the possibility of effective regulation greater, 
because practically all urban, and most interurban, bus companies 
in the state monopolize their service areas. This enables the Commis- 
sion to regulate each company separately, on the basis of its own 
cost-profit-capital investment situation. 

If there are two or more bus lines operating between the same 
points or in the same locality, in all probability competition will force 
rate uniformity. But if it does not, no express provision of the Act 
requires the Commission to bring about uniformity, nor is it settled 
that the Commission will exercise its discretion to this end. 

During World War II, when a number of bus companies were 
serving the Badger Ordnance Plant, the Commission thought it 
desirable to fix uniform fares for all, disregarding the particular 
situation of individual companies.‘ But recently, where an electric 
railway and a bus company operated between two points, the Com- 
mission saw no necessity for uniform fares, and, indeed, seemed to 
interpret Sections 194.19 and 195.08(1) as requiring that bus fares 
and electric railway fares be just and reasonable considered by them- 





the same criterion for approval of a lease as of an assignment. This is clearly an 
inconsistency in the Commission’s position, but does not affect the basic question 
of interpretation of the “public interest.”” The lease was extended by the Com- 
mission until April 1, 1951. P. J. Heenan, CC 238, CC 94, Dec. 27, 1950. 


** Common Motor Carriers of Passengers—Fares, 26 PSCW 105 (1942). 
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selves.‘ This view seems clearly sound if, as was the case here, 
uniformity can be achieved only by increasing fares and not by reduc- 
ing them, because a reduction would be unjust and unreasonable 
viewed from the standpoint of the company affected. 

So far as urban fares are concerned, Appleton is the only city in 
Wisconsin presenting this problem of uniform fares, because it has 
two bus companies. In one proceeding involving Appleton bus fares, 
the Fox River Bus Co. applied for a fare increase. Appleton and Inter- 
city Motor Coach Lines did not. The Commission intimated that 
under these circumstances consideration of the value to the public 
of the applicant’s service might require uniform fares, but it did not 
have to decide this question because the applicant did not justify an 
increase on the facts of its own situation.*°%* However, five years later 
the successor to the Fox River Bus Co. secured a fare increase, even 
though Appleton and Intercity did not apply for or receive one.” 
Apparently, the Commission will even fix fares of competing urban 
bus lines on the basis of the individual situations of the companies 


involved.*% 

Rate regulation presents two separate problems to the regulatory 
agency—(1) what aggregate earnings should be allowed the enterprise 
being regulated? and (2) how should these aggregate earnings be 
translated into a specific rate or fare structure? In dealing with the 
first problem, the Commission is required to treat the regulated 
enterprise fairly ; in the second, to assure the fair treatment of different 
classes of consumers. On the second problem, too, statutory guidance 
is only of the most general sort. Section 194.19 provides that “all 
rates, fares, and charges . . . shall not be unjustly discriminatory, 
prejudicial or preferential. . . .” 

Serious questions are presented as to the delimitation of the business 
unit to be considered in determining the reasonable level of aggregate 
earnings. If fairness to the entrepreneur were the sole consideration, 
this unit would be the business entity (individual proprietorship, 





4% Northland-Greyhound Lines, MC 1283, MC 1285, PSCW, March 12, 1949. 
In this case, Greyhound sought an increase in its fares between Milwaukee and 
Waukesha, because the fares of the electric railway operated between these points 
by Kenosha Motor Coach Lines were higher. The two lines were located about 
one-half mile apart and in the main did not serve common intermediate points. 
Greyhound carried only 5%, and the electric railway 95%, of the total number of 

assengers riding between Milwaukee and Waukesha. These facts made it possible 
or the electric railway to charge higher fares, but not to silence complaints. 

4% Fox River Bus Co.—Passenger Fares, 28 PSCW 12 (1943). 

497 Fox River Bus Lines, MC 1278, PSCW, Aug. 24, 1948. 

48 It should be pointed out that the two companies actually competed only 
in the central and western parts of Appleton. 
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partnership, or corporation) and the Commission’s only concern 
would be to fix a totality of rates or fares yielding reasonably adequate 
aggregate earnings from the totality of the entity’s operations. Even 
then, there would be practical obstacles to the adoption of this view. 
Often, more than one regulatory agency has jurisdiction over the 
single business entity and there is no coordination of regulatory 
standards or actions. Thus, for example, Greyhound is both an intra- 
state and interstate carrier in Wisconsin, but the Commission has 
jurisdiction over its intrastate rates only. In determining the reason- 
ableness of its intrastate fares, the Commission segregates Grey- 
hound’s intrastate operations.*°® If the business entity’s total opera- 
tions were within the Commission’s jurisdiction, this practical obstacle 
would not exist. But then the interests of the different classes of 
consumers might militate against the Commission’s taking the 
business entity as the unit of regulation. 

In determining whether fares are “just, fair, reasonable and 
sufficient,” the Commission, using traditional concepts of public 
utility rate regulation, has sought to assure each company a fair rate 
of return on its rate base, which is defined as the “‘average capital 
investment that is necessary to provide reasonably adequate service 
to the public.’’“'° The Commission has measured this capital invest- 
ment by the original cost of the buses and other properties used and 
useful in furnishing the bus service, less accrued depreciation, plus 
working capital. 

However, rate of return on investment has not been used as the 
sole criterion of a just and reasonable rate, because in many cases 
the Commission has given equal and in some cases dominant, if not 
exclusive, consideration to the operating ratio. Before considering 
what weight, if any, should be given to operating ratios in fixing bus 
fares, the Commission’s application of the “rate of return on the rate 
base”’ criterion will be examined. 


1. Rate of Return on Rate Base as Criterion 


The problems confronting the Commission in applying the “rate 
of return on the rate base’’ criterion of just and reasonable bus fares 
can be considered most clearly in the context of a specific case. We 
shall take the Madison Bus Co. as our principal example. 





49 See, for example, Northland-Greyhound Lines, MC 1315, PSCW, Oct. 5, 
1949; Duluth-Superior Bus Co., MC 1287, PSCW, Dec. 18, 1948. 


“10 Racine Motor Coach Lines, MC 1290, PSCW, March 23, 1949. 
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a. The rate base 
(1) The Madison Railways Co. 


Madison Railways Co., the predecessor of the Madison Bus Co., 
was organized in May, 1907, to operate a street railway system in 
Madison. It began to run buses in 1925. By the end of 1939, it had 
abandoned its street railway properties and was operating 55 buses 
with a total seating capacity of 1030 persons. The first big problem 
which confronted the Commission in fixing bus fares in Madison was 
whether to include the obsolete railway properties in the rate base. 

Under the straight 5 cent fare for children and adults, inaugurated 
by temporary order of the Commission in September, 1934, and made 
final in 1935," bus operation became profitable,*!? but earnings were 
nevertheless insufficient to meet the obligations carried over from 
years of unprofitable street railway operation. As of November 30, 
1939, a total of $1,135,866.68 in claims was outstanding against the 
Company—$683,500 representing the face value of the bonds; 
$238,148.88, the accrued interest on the bonds due and unpaid; 
$204,800, the claims of preferred stockholders; and $9,417.80, the 
claims of general creditors, principally the City of Madison. The par 
value of the common stock outstanding at this time was $350,000." 
In the main, only the abandoned street railway properties backed this 
capitalization. Including the interest on the street railway bonds as a 
deduction from gross income, the Company suffered losses in every 
year from 1934 through 1939.‘ 


“11 Madison v. Madison Rys., 8 PSCW 583 (1935). Prior to 1918, the adult fare 
was 5 cents cash; the fare for children under 12 was 3 cents. In 1918, the adult 
fare was increased to 6 cents cash or 9 tokens for 50 cents; the fare for children 
under 12 remained at 3 cents, and for school children it was fixed at 10 tokens for 
50 cents. Transcript of Hearings on Application of the Madison Bus Co. to Increase 
Fares Through Establishment of Zone Rates, PSCW, July 28, 1948, at 127-128. 
These fares remained in effect until 1925, when the adult fare was increased to 
8 cents cash or 17 tokens for $1, and the fare for children was increased to 4 
cents, school tokens remaining at 10 for 50 cents. Madison Rys., 28 WRC 308 
(1925). In 1928, the adult fare was increased to 10 cents cash or 16 tokens for 
$1 or 3 tokens for 25 cents; the fare for children was increased to 5 cents cash, 
school tokens remaining at 10 for 50 cents. Madison Rys., 31 WRC 60 (1928). A 
further change occ in 1930 when a weekly for adults at $1.00 a week 
was substituted for the token fares then in effect. Transcript, July 28, 1948, at 128. 

“2 In the four years from Sept. 30, 1934, through the end of 1938, the total 
— of bondholders and stockholders were increased more than $100,000 out 
of earnings. In 1937 and 1938, the ratio of net operating income to the book cost 
of the properties used in the bus operation, less depreciation, exceeded 11%, 8 
1080) which the Commission considered excessive. Madison Rys., 21 PSCW 177 

“3 These figures are taken from the Annual Reports of Madison Rys., and 
of the Madison Bus Co. for 1939, on file with the Commission. 

“4 Annual Reports of Madison Rys. for 1934, 1935, 1936, 1937, 1938, and 1939, 
on file with the Commission. 
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The question of what to do about the obsolete street railway prop- 
erties first arose in 1939 when, after investigation of complaints 
about the Company’s service, the Commission ordered the Company 
to add ten buses having a seating capacity of 24 or more persons 
each.*® Answering the Company’s argument that it could not afford 
the cost of purchasing and operating additional buses, the Com- 
mission said: 

The company has seen fit to attempt to carry on with its load 
of debt and other obligations accumulated from the obsolete and 
abandoned street railway system instead of allowing the dead to 
bury its dead and starting anew with a separate incorporation in 
the new transportation venture. By so doing it has placed itself 
in a position in which its credit is impaired and in which according 
to the testimony of its manager, it is unable to secure funds 
necessary for acquiring buses to an extent greater than can be 
done from earnings. This is a situation for which the patrons of 
the company are not responsible. If the company persists in such 
a stand and is thereby rendered unable to perform its statutory 
public duty, a legal remedy is available. The Commission is 
authorized . . . to authorize a competitive service. It can also 
revoke a common motor carrier certificate for wilful violation of 
the statute or any lawful order entered thereunder.** 


(2) Organization of the Madison Bus Co. 


Soon thereafter, the Company instituted a proceeding in the United 
States District Court for the Western District of Wisconsin to 
reorganize the Company pursuant to Section 77B of the Federal 
Bankruptcy Act. The Company was reorganized by order of the 
court as of November 30, 1939, and its name was changed to the 
Madison Bus Company. The reorganization plan wiped out the com- 
mon stockholders and the claims of the bondholders to unpaid inter- 
est. New no par common stock was issued in the following amounts 
in settlement of the following claims: 





Claimant Amount of Claim Number of New: 
Shares Issued 
Bondholders $683,500.00 6835.000 
Preferred Stockholders 204,800.00 204.800 — 
General Creditors 9,417.80 94.178 
$897,717.80 7133.978 


Subsequently, the directors of the Company gave the stock a 
declared value of $25 a share or $178,349.45 in total. In its annual 





“6 Madison Rys., 21 PSCW 177 (1939). 
“6 Td at 181. 
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report for the year ended 1939, the Madison Bus Company valued its 
carrier operating property at $228,377.23.“" This figure should be 
kept in mind in connection with the recent fare proceedings involving 
the Company. That the Commission is correct in ignoring the finan- 
cial history of the Company prior to its reorganization, when it 
currently fixes bus fares, is hardly subject to dispute. 

The Company prospered, primarily because of wartime conditions, 
under the straight 5 cent fare which remained in effect until the end 
of 1948, when the Commission authorized the establishment of fare 
zones, with a 10 cent fare for the outer zone.*!® 

From 1940 through 1947, both inclusive, the Company earned net 
income, after federal and state income taxes, of $524,637." This is 
approximately 281% of the original declared value of the common 
stock and approximately 203% of the value put by the Company on 
its operating properties when it came out of reorganization. During 
this period, the Company paid out a total of $130,077 in dividends.‘ 
This is approximately 70% of the original declared value of the com- 
mon stock. Thus, over the period 1940 through 1947, the stockholders 
earned an average of 8.75% on the declared value of their stock. 
Taken on the amount of the investor contribution to the cost of the 
Company’s operating properties when it came out of reorganization, 
calculated on any reasonable basis, this was a reasonable average 
return. 


(3) Calculation of the rate base 


Of the $394,560 net income, remaining after payment of dividends, 
$54,560 was used to wipe out equipment obligations outstanding as 
of the beginning of 1940, and $340,000 was surplus available for the 





417 Original cost was shown at $485,371.29—(passenger revenue equipment 
[buses], $347,232.33; structures, $89,671.66; land and land rights, $20,216.00; 
shop and garage equipment, $18,061.45; furniture and office equipment, $9,592.45 
m4 miscellaneous equipment, $597.40) and the reserve for depreciation and 
amortization at $256,994.06. Annual Report of the Madison Bus Co. for 1939, on 
file with the Commission. 

418 Madison Bus Co., MC 1276, PSCW, Dec. 24, 1948, amended Jan. 7, 1949. 
Unless otherwise noted, the facts as to the Company’s situation, given infra, are 
taken from this case. 

419 $15,361 in 1940, $8,248 in 1941, $24,130 in 1942, $110,856 in 1943, $80,015 
in 1944, $68,322 in 1945, $87,305 in 1946, $71,400 in 1947, and $59,000 from the 
sale of buses which had been fully depreciated. 

420 No dividends were paid in 1940. In 1941, 50 cents a share was paid; in 1942 
and 1943, $2 a share; in 1944, 1945 and 1946, $3 a share and 1947, $4 a share. $4 
a share was also paid in 1948. Approximately 7134 shares were outstanding in 
1941, 7138 in 1942, 7377 in 1943, 7557 in 1944, 7509 in 1945, 7462 in 1946, 7446 in 
1947, and 7450 in 1948. Annual Reports of the Madison Bus Co., on file with the 
Commission. In 1946, the last year for which such information was given by the 
Company in its annual reports, the Company had 337 stockholders. There is no 
open market for Madison Bus Co. stock. 
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acquisition of new equipment. Soon after the first of 1948, however, 
the Company reduced this surplus figure on its books to $42,000 by 
increasing the declared value of its capital stock from $25 to $65 a 
share. The total value of the outstanding shares of stock was thus 
declared to be $484,230. By June 30, 1948, the date of the latest 
balance sheet of the Company available in this proceeding, the surplus 
account had increased to $120,945. 

As of June 30, 1948, the operating fleet of the Company consisted 
of 66 diesel buses with a seating capacity of from 32 to 45 persons 
each, all acquired since 1944, and paid for out of earnings in excess of 
the amount needed to pay reasonable dividends. The original cost of 
these buses was $788,514.64. In addition, between June 30, 1948, and 
the date of the order in this proceeding, the Company purchased 
buses costing $192,000. The Commission took $980,514.64, the total 
cost of the buses, as its starting point in determining the Company’s 
rate base, ignoring the fact that this cost had been and was being 
financed from excessive earnings. 

The prudent investment theory of rate fixing, purportedly followed 
by the Commission, requires that the rate base be measured by the 
amount of capital prudently invested in the enterprise. Let us grant 
that the original declared value of the stock issued at the end of 1939 
is not a fair or accurate measure of the investment in this case, even 
though the Hope case**! might be interpreted to authorize the Com- 
mission to judge the fairness of the return in relation to this original 
capitalization.**? Nevertheless, it is difficult to see how, on this theory 
of rate fixing, the prudent investment can exceed the valuation put 
by the Company itself on the properties of its bus system when it 
came out of reorganization in 1939—$228,377.33. If we add to this 
figure a reasonable amount for working capital (including materials 
and supplies), the result will approximate the original declared value 
($25) of all the common stock (10,000 shares) which the reorganization 
plan authorized the Company to issue. For the sake of simplicity, 
we will assume that $250,000 represents the original contribution of 
the investors to the Madison Bus Co. and ignore the fact that even 
a good part of the cost of the properties accounting for the $228,377.33 
was financed from excessive earnings.‘ 

41 Federal Power Comm’n v. Hope Natural Gas Co., 320 U.S. 591 (1944). 

*% This measure of a fair return may also yield results more unfavorable to 
consumers than the method followed by the Commission. Milwaukee E. Ry. & 
T. Co., 2 SR 1938, MC 1281, PSCW, Sept. 1, 1948, and Jan. 18, 1949. In this 
case, the Commission allowed an increase in fares which yielded a return of 6.8% 
on the rate base as calculated by the Commission, but which was sufficient only 
to cover the annual interest on the bonds and yield slightly less than 3% on the 


par value of the common stock outstanding. 
3 Madison Rys., 21 PSCW 177, 181 (1939). 
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Yet it is doubtful under existing law, whether the Commission had 
any choice but to do what it did. The excessive earnings came during 
and immediately after the war years. The Commission could have 
reduced fares during those years. But it did not and in all probability 
it would not have been practical to reduce the 5 cent fare. The 
Supreme Court of the United States has held that for purposes of 
rate regulation, each year stands by itself; excessive earnings in any 
|one year can no more be recovered by the consumer than can unrea- 
‘sonably low earnings by the Company. Since, therefore, the exces- 
sive earnings “belonged’’ to the Madison Bus Co., it could have dis- 
tributed them as dividends or reinvested them in the Company. Since 
it did the latter, the stockholders were entitled to a return on the 
amount so reinvested, just as they would have been if the amount 
had been distributed as dividends and reinvested in the Company 
by the purchase of additional stock issued to finance the expansion. 

The Hope case may indicate a change of view by the Supreme 
Court on this question. But even if the Hope case has removed the 
constitutional barrier to regarding reinvestment of excessive earnings 
as a consumer contribution to capital, and unduly low earnings as an 
additional investor contribution, the question would remain whether 
the Commission could take this position under existing statutes, in 
view of the manner in which it has administered these statutes in the 
past. Additional legislation to accomplish this objective may well 
be necessary.‘ 

The Commission’s failure to take this position in the Madison Bus 
Co. case has produced results manifestly unfair to bus patrons. 
Though the Commission did not move to reduce earnings during and 
immediately after the war years, the Company moved for a fare in- 
crease as soon as it thought it might not earn a fair rate of return in a 
coming year. 

Interestingly enough, the Commission recognized this problem in 
the 1939 service case: 

The patrons should not be expected to submit to unsatisfac- 


tory service conditions in order that the company may accumu- 
late excessive earnings, even though such earnings are immedi- 





4% Public Utility Comm’rs. v. New York Telephone Co., 271 U.S. 23 (1926); 
Galveston Electric Co. v. Galveston, 258 U.S. 388 (1922); Knoxville v. Knoxville 
Water Co. 212 U.S. 1 (1909). The Wisconsin Railroad Commission, creating an 
exception to this rule, permitted utilities to recoup from subsequent earnings in 
excess of a fair return the amount of the deficits incurred in the process of getting 
the business started. For a full discussion of this “Wisconsin Rule” see Hae, 
VALUATION AND RatTe-MaAkInNa, c. V (Columbia U. Press, 1918). 

“6 That such legislation would be constitutional is hardly open to question. 
Dayton-Goose Creek Ry. v. United States, 263 U.S. 456 (1924). 
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ately reinvested in the business. The capital to operate the enter- 
prise should be provided by the company. If the patrons are to 
invest their capital in the enterprise, it should be of their own 
volition and not by enforced contribution through excessive rates 
without hope of return therefrom.** 


But in this rate proceeding, the Commission showed no awareness of 
the problem. 

This weakness in existing rate regulation has been recognized by 
many writers, and suggestions have been made to create a reserve to 
which excessive earnings would be transferred and from which they 
would be drawn when earnings were unreasonably low.*?? This would 
equalize earnings over a period longer than a year, assure fair treat- 
ment of both consumers and investors, and help to stabilize rates. 

Assuming that the original cost of the properties currently used 
and useful in the operations of the Company is the starting point for 
determining the rate base, even if paid for out of excessive earnings, 
Commission policy may be questioned in one other respect. Ordi- 
narily, and properly so, the entire cost of the properties is included in 
the rate base as soon as the properties are acquired. But the Madison 
Bus Co., case was extraordinary. In the three war years, 1942, 1943, 
and 1944, the Company acquired only ten buses, though in the Com- 
mission’s opinion, based on the depreciation rates used by the Com- 
pany and the number of buses in service, thirteen buses should have 
been added in each of these years. As a result, when the war was over, 
an unusual number of buses had to be acquired all at once. In 1948 
alone, the Company acquired buses costing $300,000. The entire 
amount was included in the rate base for 1949. This is proper when re- 
placements are being made continuously, but it is of doubtful propriety 
when replacements deferred for many years are made at one time, 
particularly when we recall that the Commission regards the rate 
base as the “average capital investment . . . necessary to provide 
reasonably adequate service.’’* Although depreciation expense was 
properly computed on the entire $300,000 from the time of acquisition, 
it might have been sounder to include in the rate base an average, 
constant amount of cost for each of the years of the estimated life of 
the new buses. This would have appreciably reduced the amount of 
fare increase needed in 1949, without involving any unfairness to the 
Company, because the rate base would not in successive years have 

4% Madison Rys., 21 PSCW 177, 180-181 (1939). 

“7 See, for example, Bauer, TRANSFORMING Pusiic Utiity REeGuLaTION 
214-217 (1950); TroxeL, Economics or Pusuic Utiuities c. 18.(1947); Bosland, 
A Plan for Flexible Utility Rates, 10 J. Lanp & P. U. Econ. 180 (1934); Lilienthal, 


Regulaiton of Public Utilities during the Depression, 46 Harv. L. Rev. 745 (1933). 
#8 Racine Motor Coach Lines, MC 1290, PSCW, March 23, 1949. 
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been reduced pro tanto for accumulated depreciation.*”® This, too, 
would have been a factor making for stability of fares. 

From the original cost of the buses used and useful in the business, 
$980,514.64, the Commission deducted the amount of the deprecia- 
tion reserve, $324,850.13, shown on the books of the Company.° 
The difference, $655,664.51, became part of the rate base allowed. 

Similarly, the original cost, less accumulated depreciation, of land, 
buildings, shop and garage equipment, furniture and office equipment, 
etc.—amounting to $79,497.23—-was allowed as part of the rate base. 

The Commission treats materials and supplies separately from 
working capital, though they are often considered part of the working 
capital. It allowed $30,277.50 for materials and supplies, taking this 
figure from the balance sheet as of June 30, 1948, and $20,000 for 
working capital, without indicating how it arrived at the latter 
figure.*! 

Thus, a total of $785,439.24 was taken by the Commission as 
the Company’s rate base. 


b. Revenues and expenses 


As contrasted with the definiteness possible in determining the rate 
base under the prudent investment theory, the calculation of revenues 
and expenses involves guesswork calling for the exercise of sound 
judgment. This is so, because the Commission is required to fix rates 
for the future and must therefore judge their adequacy in the light 
of estimates of future costs and revenues. In making its estimates, the 
Commission assumes a “constructive” year, or “what might be con- 
sidered as a normal year in the light of present (1948) levels of traffic 
and expenses and of the effect thereon of foreseeable trends.’’ It is 
aided in this task by the fact that it has prescribed a uniform classi- 
fication of the accounts of common motor carriers, pursuant to 
Sections 194.18(4) and 194.30“? and in addition has required all 


429 Thus, instead of a rate base om of $300,000 in 1949, $270,000 in 1950 
(assuming a 10 year life for ease of illustration) down to zero in 1959, the com- 
ponent would have been $165,000 in each of the 10 years. 

430 As to the pro reed of this deduction, see Judge Reis’ opinion in Community 
Telephone Co. v. W., Cir. Ct., Dane County, Oct. 21, 1949. 

431 For suggestions as to a more precise determination of the amount to be 
allowed for working capital, see Bauer, TRANsFoRMING PuBLic Utitity Reeu- 
LATION, 183 (1950). 

‘ The first uniform classification of accounts was prescribed by the Railroad 
Commission in 1927 for class A and class B auto transportation companies. Auto 
Transportation Cos,—Classification of Accounts, 30 WRC 833 (1927). Class A 
carriers are those with annual gross revenues over $100,000; Class B, those with 
annual gross revenues under $100,000. This classification was continued for all 
common motor carriers under the 1933 and subsequent laws. In 1937, the Com- 
mission amended the classification for class A carriers to conform with the classi- 
fication adopted by the ICC under the Federal Motor Carrier Act of 1935. Com- 
mon Motor Carriers—Classification of Accounts, 17 PSCW 762 (1937). 
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common and contract carriers to preserve their records.“* Neverthe- 
less, forecasting is not a science and rates fixed for the future will 
often be excessively high or unduly low. This is another reason for 
some equalization plan, as suggested above. 

In this case, the Commission took as its starting point the results 
of actual operation for the calendar year 1947 and for the first 6 
months of 1948. 


(1) Expenses 


The annual depreciation charge is one item of expense which can 
be taken out of the realm of “‘guesstimating.’’ Yet, although Sections 
194.18(3), 194.18(4) and 194.30 give the Commission authority to 
prescribe depreciation rates for buses, it has never done so. For this 
reason, and because the depreciation reserve at any particular time 
is merely a record of the sum total of the past annual depreciation 
charges included by the Company in operating expenses“ (and thus 
paid for by its patrons), the Commission accepted the depreciation 
reserve shown on the Company’s books in calculating the rate base. 
But to determine the allowable annual depreciation expense for the 
future, the Commission reviewed the Company’s depreciation ac- 
counting for buses. In its exhibits, the Company assumed a 6 year 
life, with no salvage value. The Commission calculated the annual 
depreciation charge on the basis of a 6 year life with a 10% salvage 
value, and also on the basis of a 7 year life with a 10% salvage value 
and then averaged the two to arrive at the annual charge it allowed 
in fixing fares. This is hardly a model way to arrive at an item of 
expense that can be rendered definite and certain. 

In the past, the Commission has permitted the annual deprecia- 
tion charge for buses to be based on an estimated 5 year service life, 
with no allowance for salvage value.“ It has also noted that the 
Bureau of Internal Revenue adjusted the depreciation charge on 
buses, for income tax purposes, to reflect an estimated 6 year life.“ 
And it has required the annual depreciation charge for buses to be 
based on an estimated 8 year service life, with a 5% salvage value.*” 





433 Common and Contract Motor Carriers—Preservation of Records, 15 PSCW 
530 (1937); MC 1009, PSCW, May 24, 1938. 

‘* The method in use is the “straight-line” method. For a full discussion of this 
method and its significance in rate regulation, see Judge Reis’ opinion in Com- 
munity Telephone Co. v. P.S.C.W., Cir. Ct., Dane County, Oct. 21, 1949. 

4% Sheboygan City Lines, MC 1262, PSCW, April 12, 1948; Fond du Lac City 
Lines, MC 1261, PSCW, April 14, 1948. 

4% Safe Way Motor Coach Co., MC 1324, PSCW, March 16, 1950. 


437 Thid. 
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Recently, the latter figures seem to have become standard, and the 
Commission used them in subsequent proceedings involving the 
Madison Bus Co. 

Whether the allowable annual depreciation charge is based on an 
estimated 5 or 8 year life makes no difference to the Company in the 
long run. It merely affects the period of time over which the consumers 
in the aggregate will be required to pay back the total original cost 
of the properties. Nevertheless, it is salutary, in a field in which 
uncertainty abounds, to achieve definiteness wherever possible. 

In determining operating and maintenance expenses, there are in- 
cluded the cost of labor and materials used in operation and mainte- 
nance, insurance, pensions, and traffic and general (administrative) 
expenses. To ascertain their amount for the constructive year, the 
Commission was required to estimate the future wage bill; future 
trends in the prices of materials and supplies, including fuels; the 
respective quantities of gasoline or diesel fuel oil the Company would 
use in the future and the relative efficiencies of the two fuels. It also 
had to pass on the reasonableness of the allowances claimed for 
traffic and general expenses, pensions and insurance. 

As in the case of depreciation, the Commission made two estimates 
for each item, one favorable to the consumers, which it called ‘‘con- 
servative,”’ and the other favorable to the Company, which it called 
“iberal.”” It then averaged the two and used the resulting average 
figures. Including the annual depreciation allowance, the total ex- 
penses of the Company estimated for the constructive year, excluding 
taxes and certain other deductions from revenues, amounted to 
$82,700 in excess of the actual expenses incurred in 1947. 

Federal and state income taxes, as well as all other taxes (vehicle 
permit and license fees, social security taxes, etc.) are also deducted 
from revenues to determine the net income or profit which must be 
reasonable in relation to the rate base. Since the Commission is 
concerned with assuring a fair return to the investor, it properly 
measures this return by the amount available for distribution to him, 
which is the Company’s net income after all taxes. 

The amount of taxes payable in the constructive year must of 
course also be estimated. And, obviously, income taxes can be esti- 
mated only after future revenues have been estimated.“* 





408 Repoding taxes other than income taxes, the Company showed a decrease 
of $1,386 for the first six months of 1948 as compared with the first six months of 
1947. The Commission, however, assumed that these taxes in the constructive 
year would equal the taxes in 1947. This was probably justified because future 
taxes would increase with the purchase of additional buses in the second half of 


1948. 
Other deductions from revenues include principally various contributions de- 
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In 1947, total expenses, excluding federal and state income taxes, 
were $762,895. For the constructive year, the Commission estimated 
that these expenses would increase to $845,595. 


(2) Revenues 

In estimating future revenues, the task of the Commission is no 
simpler. In fact, the Commission has had least success with this 
aspect of forecasting. How many people will ride Madison buses in a 
normal year? What factors should be regarded in determining nor- 
malcy? An estimated future decline in registration at the University 
of Wisconsin was considered part of a normal situation and was taken 
into consideration, as was the greater availability of private automo- 
biles. But the possibility of a future decline in economic activity was 
not. Furthermore, the Commission had to estimate how many people 
would not ride the bus if the fare went up to 10 cents in the outer 
zone. 

The Commission estimated that in the constructive year, revenues 
would fall from 1% to 2% below 1947 revenues. Again it took an 
average and estimated that revenues would fall $13,500 below 1947. 
In 1947, revenues totalled $893,795 ($880,856 from passenger fares 
and the rest, accounted for as other revenues, primarily from adver- 
tising). So gross revenues for the constructive year were estimated at 
$880,295, assuming that existing fares remained in effect. 


(3) Net income 

Thus the Commission estimated that without any increase in fares 
the Company’s net income before income taxes in the constructive 
year would be $34,700“ compared with $130,900 in 1947, and that 
on the basis of the fares proposed by the Company, this net would be 
$103,700. 

The Commission estimated income taxes on $34,700 at $13,880, 
and on $103,700 at $41,480. On the basis of the existing fares, it was 
estimated the Company would earn a net income after federal and 
state income taxes of $20,820 compared with $71,400 in 1947, and on 
the basis of the proposed fares, $62,220.° 





ductible for income tax purposes. The Company showed $58 less for this item in 
the first six months of 1948 than in the first six months of 1947, but the Commis- 
sion ignored this as negligible in its final calculations. 

In its opinion, the Commission gives $33,300 as this figure. This appears 
to be a mathematical error. The difference does not materially affect the rate of 
return, but figures mathematically consistent with the exposition herein will be 


“0 Tn its opinion, the Commission gives $61,400 as this figure. 
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c. The rate of return 


The estimated net income after all taxes on the bases of the existing 
fares ($20,820) would have yielded a return of only 2.6% on the rate 
base ($785,400), but 8.32% on the original investment in the Com- 
pany ($250,000). On the basis of the proposed fares, the estimated 
net income ($62,220) would have yielded 7.9%! on the rate base and 
approximately 25% on the original investment. The Commission 
found the return of approximately 8% not to be “‘unreasonable’’ and 
approved the proposed creation of zones and the 10 cent fare in the 
outer zone. 

This statement exhausts the consideration which the Commission 
gave to the rate of return in its opinion. Emphasis on rate base 
factors to the exclusion of careful consideration of the rate of return 
that should be allowed is typical of rate cases. Yet a 6% instead of an 
8% return would have been roughly equivalent to reducing the rate 
base from $785,400 to $595,000, or approximately 24%. 

In the 1949 proceeding,“? the Commission stated that it did not 
consider any one rate to be the fair rate of return, but that there was 
a zone within which all rates could be regarded as reasonable and 
6.63% fell within that zone. Apparently, then, 8% is toward the 
upper limit of the zone of reasonableness. In cases involving other 
icompanies, the Commission has expressed the opinion that rates as 
low as 5.4% and as high as 8% were reasonable.“ It should be 
remembered, too, that these are rates allowed on the rate base. The 
resulting yield on the common stock may be higher, even if there is 
no question of undercapitalization, depending upon the proportions 
of bonds, preferred stock and common stock in a company’s capital 
structure. 

Even though the original investment in the Madison Bus Co. 
($250,000) is not taken as its rate base, certainly the fact that the 
Company’s expansion was financed out of excessive earnings should 
make reasonable a lower rate of return than could be considered if 





“41 On the basis of the Commission figure, $61,400, the rate of return would 
have been 7.8%. 
“2 Madison Bus Co., MC 1276, PSCW, Sept. 28, 1949. 


“3 Safe Way Motor Coach Co., MC 1324, PSCW, March 16, 1950 (5.4%); 
Neenah-Menasha Lines, MC 1248, MC 1249, PSCW, Feb. 21, 1949 (5.51%); 
Milwaukee v. Milwaukee E. Ry. & T. Co., 2SR 2052, MC 1311, 2 SR 2058, MC 
1316, 2 SR 2069, MC 1321, PSCW, March 24, 1950 (6.05%); Duluth-Superior 
Bus Co., MC 1287, PSCW, Dec. 18, 1948 (5.6%-6.1%); Milwaukee E. Ry. & T. 
Co., MC 1281, PSCW, Jan. 18, 1949 (6.8%); Racine Motor Coach Lines, MC 
1290, PSCW, March 23, 1949 (7%); La Crosse Transit Co., MC 1307, PSCW, 
Aug. 3, 1949 (7%); Kenosha Motor Coach Co., 2 SR 2047, MC 1308, PSCW, 


Sept. 20, 1949 (8%). 
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the rate of return was actually relied upon to attract needed new 
capital to the enterprise. 


d. The 1949, 1950 and 1951 proceedings 


The increased fares authorized in the 1948 proceeding became 
effective January 1, 1949. In September, 1949,“ the Company applied 
for another increase by way of an enlargement of the outer 10 cent 
zone. Operating results for the calendar year 1948 were in and showed 
that the Commission had underestimated the profitableness of opera- 
tions, even without the fare increase. Instead of net operating reve- 
nues before income taxes of $34,700, estimated for the constructive 
year, the Company’s net operating revenues before income taxes in 
1948 totalled $60,513.22. Instead of an estimated net income after 
all taxes of $20,820, net income after taxes in 1948 totalled $41,213.22. 

But now the Commission had to look ahead to the year ended June 
30, 1950. On the basis of the existing zone fares, an estimated decrease 
of $10,000 in expenses as compared with 1948, the calculation of the 
annual depreciation charge on an 8 year life—5% salvage value, and 
the assumption of a further decline in bus riding, the Commission 
estimated that the Company’s net operating revenues before income 
taxes for the constructive year ended June 30, 1950, would total 
$73,373.09 and its net income after all taxes, $47,723.38. Deducting 
the addition to the depreciation reserve since the last proceeding, the 
Company’s rate base was reduced to $650,000. The rate of return 
was, therefore, estimated at 7.3%.“ Declaring this rate of return 
to be reasonable, the Commission denied the Company’s request. 

On the same assumptions, if the straight 5 cent fare had remained 
in effect, net operating revenues before income taxes would have been 
$15,898 and net income after income taxes, $11,487.” This is approxi- 
mately a 2% return on the rate base ($650,000) and a 4.6% return 
on the original investment in the Company ($250,000). 

In November, 1949, the Commission denied the Company’s petition 
for rehearing.“* Accepting all the contentions of the Company, it 
pointed out that the Company would still be earning 6.63% on its 
rate base and that this, too, was a fair rate of return. 

Early in 1950, the Company again applied for an increase, seeking 

“* Madison Bus Co., MC 1276, PSCW, Sept. 28, 1949. 

“6 Tn its opinion, the Commission gives 7.5% for this figure. 

““ The Commission also modified the zone system previously authorized by 
requiring that 5 cents be charged for a ride between points in the same outer 


zone, when no zone limits were crossed. 


“7 These figures are not given in the opinion, but have been calculated by the 
writer on the basis of information in the Commission’s files, 


“8 Madison Bus Co., MC 1276, PSCW, Nov. 3, 1949. 
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again to enlarge the outer zone and in addition to charge a 10 cent 
fare during rush hours. The Commission denied this request, but 
instead abolished the zone system with as little discussion as it had 
inaugurated it and authorized an adult cash fare of 10 cents or 7 
tokens for 50 cents, retaining the 5 cent fare for all children through 
high school age.“*® 

Actual results for 1949 showed that the Commission had over- 
estimated the profitableness of operation in that year. Net operating 
revenues before income taxes were only $49,923.01 and net income 
after all taxes only $30,923.01. This yielded a return of approximately 
4.75% on a rate base of $650,000. This return was considered to be 
unreasonably low. The Commission held the following factors re- 
sponsible for its overestimation—(1) wage increases which became 
effective in November, 1949, and totalled $66,000 a year; (2) an 
accelerated decrease in the number of passengers carried and (3) the 
Commission order prescribing a higher standard of service.” 

The new fares, estimated the Commission, would produce net 
operating revenues before income taxes of $76,145.81 and net income 
after taxes of $46,237.13, or 7.4% on the rate base of $625,000. 

In November 1950, the Company again applied for an increase, 
seeking a straight 10 cent cash fare for adults and the elimination of 
the sale of 7 tokens for 50 cents. Estimating that the wage increases 
which became effective January 1, 1951, would increase expenses 
approximately $42,000 per year, that other costs in 1951 would also 
increase, and that riding in 1951 would decline to a level 10% below 
that of 1950, the Commission concluded that the Company would lose 
money if the fares were not increased. Therefore, it authorized the 
sale of 11 tokens for $1, instead of 7 for 50 cents, leaving all other 
fares unchanged. This, it estimated, should produce a net operating 
income before income taxes of $80,000; a net income after income 
taxes, excluding excess profits taxes, of $40,000, and a rate of return 
of approximately 6.67% on the rate base of $600,000. Only the future 
will tell whether the Commission’s estimate of a further decrease in 
riding of 12% in 1951, or its assumption that approximately 60% 
of the total number of passengers estimated for 1951 will use tokens, 
is sound. If the 60% figure proves too high, even if the decline in rid- 
ing approaches the estimate, the Company’s rate of return will be 
greater than was assumed.” 





“9 Madison Bus Co., MC 1336, PSCW, April 7, 1950. 
° Madison Bus Co., MC 1301, PSCW, Nov. 25, 1949. 
4 Madison Bus Company, MC 1374, PSCW, Feb. 2, 1951. 
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2. Operating Ratio as Criterion 

Because the Commission is able, in fixing bus fares, to regulate 
each company separately and meet the reasonable needs of each, it 
is doubtful whether it should be guided in any bus case by considera- 
tion of the operating ratio“! to the exclusion of the rate of return on 
the investment. A seemingly high operating ratio may still yield a 
reasonable, or even excessive, rate of return on the investment, 
particularly when the investment is relatively small. Yet in some 
recent cases, the Commission has been guided solely by operating 
ratios.” In the Sheboygan case, for example, the Commission allowed 
fare increases which, it estimated, would result in an operating ratio 
of 93.8%, but a 17.1% return on the rate base. 

The Commission’s justification for considering the operating ratio 
was ably set forth in a case“* in which it estimated that a company, 
under existing fares, was earning 5.51% on its rate base, a return 
which it regarded as reasonable, but nevertheless authorized an in- 
crease in fares because: 


... the relationship of annual revenue to the investment is such 
that this return (5.51%) is achieved with a very high operating 
ratio (98.22%). This element must be considered in the prescrip- 
tion of transportation rates and fares. When the expense neces- 
sary to perform the operation approaches the amount of revenue 
derived, a relatively small change, either in expenses or revenues, 
can result in an actual operating loss. A rate of return achieved 
through a high operating ratio cannot absorb the shock of chang- 
ing conditions such as it would have if that return were achieved 
through a lower operating ratio.“ 


Much can be said for the proposition that the Commission should 
consider the operating ratio in determining whether the rate of return 
should approach the lower or upper limit of the zone of reasonable- 
ness. No one will quarrel too much with the Commission when it 
authorizes an increase in fares which raises the rate of return from 
5.4% to 7.3%, because the operating ratio under existing fares was 





“1 Fuller consideration of the significance of the operating ratio as a criterion 
of fair rates will be reserved for the discussion of trucking rates, in connection 
with which it plays a vital role. 

“2 Beloit Bus Co., MC 1263, PSCW, March 29, 1948; Sheboygan City Lines, 
MC 1262, PSCW, April 12, 1948; Janesville Bus Co., MC 1264, PSCW, April 12; 
1948; Fond du Lac City Lines, MC 1261, PSCW, April 14, 1948, Aug. 3, 1948; 
Wisconsin Public Service Corp., MC 1269, MC 1270, MC 1271, PSCW, June 26, 
1948; Eau Claire Transportation Co., MC 1272, PSCW, July 16, 1948; Waukesha 
Transit Lines Inc., MC 1368, PSCW, Nov. 22, 1950. 

43 Neenah-Menasha Lines, MC 1248, MC 1249, PSCW, Feb. 21, 1949. 

‘4 Tbid. In this case, the Commission stated that it did not have sufficient data 
to estimate the amount of revenue the fare increases it authorized would produce, 
and so it retained jurisdiction. 
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95.21%, or when it allows an increase in fares yielding an 8% 
return, in order to reduce the operating ratio from 99.46% to 94%.‘ 
Reliance on the operating ratio is more questionable when it 
produces excessively high rates of return on the investment. Of course, 
an unduly high operating ratio is dangerous, not only because of the 
“shock of changing conditions,’ but also because of the shock of 
wrong guesses by the Commission as to what the future will bring. 
But the allowance of liberal margins to guard against these shocks is 
completely one-sided, always favoring the carrier and prejudicing its 
patrons. For there is no correction for “changing conditions’”’ and 
wrong guesses which produce greater profits than was estimated. 
Here again, in fairness to both carrier and patron, some plan of earn- 
ings equalization seems necessary. Without it, the Commission can 
reasonably require a company to assume greater risk if it is earning 
an excessively high rate of return on its investment, than if its rate 
of return tends to the lower limit of the zone of reasonableness. 
This distinction, however, is not made by the Commission in 
determining whether the operating ratio is so high as to warrant a 
fare increase. The Commission has stated that it 
.. . has made no determination as to the operating ratio needed 
by urban transportation companies to provide a sound financial 
structure. It has been contended in various interstate rate pro- 
ceedings that common motor carriers of property should have an 
operating ratio not higher than 93%.**” 


The Commission in this case aimed at an operating ratio of 94.8%, 
though it thought actual operation might produce a lower ratio. It 
has also held an operating ratio of 95.21% to be too high and reduced 
it to 93.4%.* In another case, it reduced the operating ratio to 
92.7%.*® But it has also been content in other cases to leave the ratio 
as high as 97.6%. 


455 Safe Way Motor Coach Co., MC 1324, PSCW, March 16, 1950. 

46 Central Wisconsin Transportation Co., MC 1361, PSCW, Oct. 5, 1950. 

487 Mississippi Valley Public Service Co., MC 1265, PSCW, April 30, 1948. 

458 Safe Way Motor Coach Co., MC 1324, PSCW, March 16, 1950. 

469 Kau Claire Transportation Co., MC 1272, PSCW, July 16, 1948. In Madison 
Bus Co., MC 1374, CW, Feb. 2, 1951, it was estimated that the increased 
fares would bring the operating ratio down to 92%. 

0 Beloit Bus Co., MC 1263, PSCW, March 29, 1948. In Janesville Bus Co., 
MC 1264, PSCW, April 12, 1948, it left the ratio at 97.5%; in Wisconsin Public 
Service Corp., MC 1270, PSCW, June 26, 1948, at 96.1%. These were all cases in 
which the companies were losing money prior to the fare increases, and it was 
feared that further increases might be offset by reduced riding. In other cases 
where the companies were losing money, the Commission authorized increases 
which brought the operating ratio down to 95.74% (Janesville Bus Co., MC 1362, 
PSCW, Oct. 6, 1950), to 94.8% (Mississippi Valley Public Service Co., supra), 
te 93.8% — City Lines, supra), and to 93.6% (Wisconsin Public Service 

orp., supra). 
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3. The Fare Structure 


In the metropolitan area of Milwaukee, the same company operates 
street railway, bus and trackless trolley lines. Although the aggregate 
earnings of the company may be reasonably adequate, fares on certain 
lines or in certain areas may be too high because they must support 
unprofitable operations over other lines or in other areas. Similar 
problems may arise when the same company is engaged in both urban 
and interurban operations or in extensive interurban operations in 
different parts of the state. Clearly, Commission action in this situa- 
tion should be motivated by concern for the interests of the patrons 
responsible for the profitable operations and not by concern for the 
company which is not, in any case, entitled to larger, aggregate 
earnings. 

This seems to be the position the Supreme Court of Wisconsin has 
taken. Looking at the Milwaukee problem from the point of view of 
its effect on the company, the Supreme Court has said: 

. .. the true test of the reasonableness of a rate is its effect upon 

the entire system operated by the public utility and not whether 

a part thereof is operated at a profit or loss under the prescribed 

rate. 


In accordance with this position, the Commission has considered 
Greyhound’s extensive interurban operations as a unit for purposes 
of rate regulation.“® However, it is not clear whether the Commission 
will consider a company’s urban and interurban operations as a unit 
for this purpose,“* though it would seem that it should. 





#1 Milwaukee E. Ry. & L. Co. v. R.R. Comm’n, 171 Wis. 297, 177 N.W. 25 
(1920) (an abandonment case). The Commission has taken the same position in 
cases involving the reasonableness of established fares. Milwaukee v. R.R. 
Comm’n, 206 Wis. 339, 240 N.W. 165 (1932), sustaining In re Application of Mil- 
waukee E. Ry. & L. Co. for Investigation into Single-Fare Area, 33 WRC 53 

1930), on this point, but reversing the commission on the ground that the fares 

xed did not allow a reasonable return on the — re operations considered 
as a whole. See also Milwaukee E. Ry. & T. Co., 2SR 1938, MC 1281, PSCW, Sept. 
1, 1948, Jan. 18, 1949; Kenosha Motor Coach Co., 2 SR 1963, MC 1284, PSCW, 
Dec. 31, 1948; 2 SR 2047, MC 1308, PSCW, Sept. 20, 1949. And, of course, this 
was the Commission’s position in the Madison Bus Co. cases. In determining 
whether the overall earnings are reasonable, the Commission will also include 
earnings from exempt operations, such as charter and school contract business, 
Safe Way Motor Coach Co., MC 1324, PSCW, March 16, 1950, as well as earn- 
ings from the incidental carriage of property by bus companies. Apparently com- 
mon carriers of passengers do not pf carry freight on a large scale, so the ed 
lem of separating passenger from freight operations has not presented itself. 

“2 Northland-Greyhound Lines, MC 1283, MC 1285, PSCW, March 12, 1949. 

“3 In re Application of Milwaukee E. Ry. & L. Co. for Investigation into Single- 
Fare Area, 33 WRC 53 (1930), casts doubt upon the propriety of doing so, but 
the Commission seems nevertheless to have done so in Fox River Bus Lines, 
MC 1278, PSCW, Aug. 24, 1948. For the special situation of the Duluth-Superior 
metropolitan area, see Duluth-Superior Bus Co., MC 1367, PSCW, Jan. 23, 1951. 
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If this position results in fares that are unjustly discriminatory 
against the patrons responsible for the overall profitable operation, 
the fare structure may have to be revised, but then care must be 
taken to see that the revision produces no greater aggregate earnings. 
The Supreme Court has sanctioned such a procedure in an analogous 
case. ** 

It is also possible that a company’s aggregate earnings may be 
unreasonably low, yet certain lines and certain areas may be yielding 
an adequate profit. In such case, the patrons of the profitable parts 
of the total operation may have reason to complain against any in- 
crease in their fares.‘ 

The problem is equally perplexing when we consider the fare 
structure of a company, such as the Madison Bus Co., which runs 
only buses in an essentially urban operation, for then the task of 
allocating costs and revenues to particular segments of the operation 
becomes extremely difficult. Yet this does not mean that fares in this 
situation must be uniform, for uniformity may be discriminatory if 
the situation presented by different classes of consumers clearly re- 
quires differentiation. To date, it is not clear what standards the 
Commission has followed in meeting this problem. 

It is easier to outline standards that should be followed than to 
apply them. We can say, generally, that the Commission should aim 
at a fare structure which, at one and the same time, will recognize 
cost differences and the value of the service as much as possible, 
encourage bus riding and produce the aggregate earnings to which 
the Company is entitled.“* The uniform single fare, it may be argued, 
does not meet these criteria because (1) it disregards cost principles, 
for it is based neither on the length of the ride nor the number of 
rides taken by different patrons; and (2) it has to be fixed generally 
at a level which discourages convenience riding, particularly short- 
haul and non-rush hour riding. 

4 Milwaukee v. R.R. Comm’n, 206 Wis. 339, 240 N.W. 165 (1932), uirin 
an increase in fares, because it was found that the company’s electric light an 
power business was supporting its transportation business, but pointing out that 
the Company offered to decrease its electricity rates to keep its aggregate earnings 
at the same level. It should be noted that this suit was brought by the company 
and not the consumers of electricity. 

“6 An analogous situation with regard to electric rates was presented in Eau 
Claire v. Wisconsin-Minnesota Light & Power Co. (the Loop Case), 178 Wis. 207, 
189 N.W. 476 (1922), in which the cities paying the rates yielding a reasonable 
profit successfully protested a rate increase though it was clear that aggregate 
earnings were unreasonably low. And the Supreme Court in Milwaukee v. R.R. 
Comm’n, 206 Wis. 339, 345-6, 240 N.W. 165, 167 (1932) intimated it would follow 
the same principle in the motor transportation field. Wis. Laws 1929, c. 390, 
enlarged the Commission’s discretion in fixing electricity rates. 


4 The analysis hereafter followed owes much to BAvER, TRANSFORMING PUBLIC 
Utirity ReeuiaTion 290, 294 (1950). 
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Advancing these objections, the Madison Bus Co., as we saw, 
proposed a zone system of fares which was adopted by the Commis- 
sion without much discussion in its opinion and discarded in similar 
fashion about a year later. However, the Commission has discussed 
the problem of zone fares in connection with the urban transportation 
system in Milwaukee, where zone fares have been in effect since 
1920.7 

The basic justification for a zone system is that it increases fares 
with the length of the ride—a cost consideration. Yet no zone system 
completely effectuates this principle. Every zone system inevitably 
involves some discrimination, because there will always be some rides 
taking a lower fare which are of greater length than other rides 
taking a higher fare. But, in general, it does consider this element of 
cost to a greater extent than the single cash fare. However, whether 
any particular zone system generally reflects actual cost differences 
resulting from varying lengths of the ride is a matter of fact to be 
determined in each case. To justify a particular zone-fare system, it 
must be shown not only that it costs more to serve the higher, than 
the lower, fare-zone but also that the difference between the two fares 
is no greater than the cost differences. This is not easy to do. Difficult 
problems of cost allocation are presented, most of which can only be 
solved arbitrarily. For example, it is clear that suburban development 
contributes a great deal to the further growth of the urban center, 
particularly when the latter contains the sole or principal shopping 
and amusement areas. The Commission, in estimating the cost of 
serving the suburbs, will credit the suburbs with an amount that 
represents riding in the single-fare area by persons whose point of 
origin or destination is in the suburbs.“* However, it is impossible to 
measure the general urban development augmenting the revenues of 
the bus company for which the suburbs are responsible. 

Furthermore, in considering the general relationship between the 
city and its suburbs, important non-cost factors often outweigh the 
cost factors. “Economically and socially the city and suburbs are a 
unit.’”’“® The city is as much interested in the development of the 
suburbs as are the suburbs themselves.‘7° And transportation costs 





“7 See particularly, In re Application of Milwaukee E. Ry. & L. Co. for Investi- 
77 into Single-Fare Area, 33 WRC 53 (1930), and West Allis v. Milwaukee 
. Ry. & T. Co., 2 SR 1975, MC 1292, PSCW, May 9, 1949. 
“8 In re Application of Milwaukee E. Ry. & L. Co. for Investigation into 
Single-Fare Area, 33 WRC 53 (1930). 
“9 Td. at 64. 
_‘ This statement, it is recognized, ignores the problems presented when the 
city’s governmental authority does not extend over the suburbs, in which case the 
development of suburbia may not be of unquestioned benefit to the city. See 
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are an important factor in stimulating or retarding the growth of the 
suburbs. This does not mean that patrons in the urban areas should 
subsidize the suburban dweller. But what is subsidization under these 
circumstances? It may be said, with reason, that subsidization exists 
whenever the fares on any line or in any area do not at least cover the 
direct or ‘out-of-pocket’? costs incurred in operating the line or 
serving the area. These costs, which are capable of reasonable deter- 
mination, may be defined as the costs which would be eliminated, if 
service on the particular line or in the particular area were discon- 
tinued. It is difficult to justify, on economic grounds, any operation 
that does not cover its out-of-pocket costs, unless the situation is 
temporary and future profitable operation can be reasonably expected. 
If this is not the case, the operation should be abandoned or subsi- 
dized in some way other than by riders in the urban areas.‘” But if 
out-of-pocket costs are being covered, there is no reason why the 
Commission should not be given wide latitude in fixing a fare structure 
which will duly consider non-cost factors. 

’ In the 1950 Madison Bus Co. proceeding, the Commission took 
cost factors into consideration in another way. Its fare of 7 tokens 
for 50 cents was intended for the regular passenger, while the 10 cent 
cash fare was intended for the casual or occasional rider. There can 
be little quarrel with fixing the highest fare, in cash, for the casual 
rider, for whom the value of the bus service is high and whom it costs 
most to serve, because the driver must collect the single fare, make 
change, and answer questions, all of which slows down operation and 
involves inconvenience to the other passengers. However, it is doubt- 
ful whether the differential between the fare for the regular passenger 
(11 tokens for $1) and the fare the casual rider (10 cents, cash) fixed 
in the 1951 Madison Bus Company proceedings will accomplish its 
purpose. Equally questionable is the Commission’s failure to distin- 
guish between the regular passenger who rides mostly during rush 
hours, and the passenger who rides principally for convenience over 
short hauls and during non-rush hours. Increasing the latter’s fare may 
induce him to walk or ride taxicabs. To take care of this situation, the 
Madison Bus Co. proposed increasing the fare during rush hours. The 
same result can be achieved, of course, by reducing the fare during 
non-rush hours, for example, by selling 20 tokens for $1, good only 
during non-rush hours. Which alternative is used should depend upon 
the aggregate earnings to which the Company is entitled and which 


Laas, The Suburbs Are Strangling the City, N. Y. Times Magazine, June 18, 


1950, p. 22. 
‘7. For one such suggestion, see BauER, TRANSFORMING Pus.iic Utinity Recv- 


LATION 295 (1950). 
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proves in practice best able to yield these earnings. But some special 
fare inducement to short-haul and non-rush hour riding may prove 
to be necessary and desirable. 

The Commission has also authorized premium fares for express 
service, viewed as another means of encouraging bus riding.‘ 

The allowance of preferential fares is not a significant problem in 
the bus field. But in one case,*”* the Commission held that Greyhound 
was violating Section 194.19 by giving free transfers, good for trans- 
portation within the single fare area of Milwaukee on any of the lines 
of the Milwaukee Electric Railway and Transport Co., to passengers 
destined to Milwaukee via Madison and Waukesha but not to those 
destined to Milwaukee from other points on Greyhound’s lines. 
Although the preference could have been removed by requiring 
Greyhound to issue free transfers to all its passengers destined to 
Milwaukee, the Commission chose to remove it by authorizing the 
elimination of free transfers. 


4. Division of Joint Fares 


Section 194.18(9) empowers the Commission to “supervise and 
regulate . . . common motor carriers in all matters affecting their 
relationship . . . with each other, to the end that adequate service at 
reasonable rates shall be afforded.’’ Accordingly, the Commission 
has been called upon to render the judgment of Solomon in settling a 
dispute between two carriers regarding the basis on which one com- 
pany, receiving a cash fare and issuing a free transfer for further 
transportation over the line of another company, was to pay the 
other company for the part of the service which it performed.‘ 


B. Trucking Rates 


1. Common Carrier Rates 
a. The rate structure 
(1) Class rates 


The following table illustrates the scale of class and column rates 
presently in effect :*75 





‘2 Milwaukee v. Milwaukee E. Ry. & T. Co., 2SR 2052, MC 1311, 2 SR 2058, 
MC 1316, 2 SR 2069, MC 1321, PSCW, March 24, 1950; Madison Bus Co., MC 
1301, PSCW, November 25, 1949. 

*% Northland-Greyhound Lines, MC 1283, MC 1285, PSCW, March 12, 1949. 

‘4 Wisconsin-Michigan Power Co. v. Fox River Bus Co., 14 PSCW 300 (1936). 
The Power Co. charged a 5 cent fare, the Bus Co. a 7 cent fare. Twice as many 
transfers were used going from the Power Co. line to the Bus Co. line, than vice 
versa. Thus the Bus Co. received 2 prey send 27% more revenue from inter- 
company transfer passengers than did the Power Co. The Power Co. complained 
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Scale of Class and Column Rates in Cents per 100 Pounds 
Based on Airline Distances 
Applicable to Single and Joint Line Common Motor Carrier 
Intrastate Traffic Including Pick-up and Delivery 











Rate 1 2 3 F 4 
Base or or or or or 
Number 100 85 77% 75 70 65 60 57 55 50 
1 57 48 44 43 40 37 34 32 31 29 

2 64 54 50 48 45 42 38 36 35 32 

3 70 60 54 53 49 46 42 40 39 35 


31 216 «4184 167 162 151 140 130 123 «119 108 
32 222 189 172 #%167 #+155 144 133 127) «#122 =«111 
33 227 #193 176 170 159 #4148 136 #129 #125 114 





(a) Classification 

Like the railroad, the motor carrier hauls thousands of different 
commodities of different characteristics (size, shape, weight, volume) 
over varying distances under varying conditions. Under these cir- 
cumstances, the “natural tendency toward complexity of rates, that 
is always likely to lead ultimately to utter confusion, has compelled 
[the motor carriers, like railroads] to group and standardize their 
prices.’’476 

In the case of common motor carrier rates, commodities are grouped 
into classes for rate making purposes according to the characteristics 
of the particular commodity that affect both the cost of transporting 
it and the value of the service to the shipper (e.g., size, shape, weight, 
volume, value, fragility, perishability). When rate regulation was 
instituted, the Railroad Commission had at hand the classification 
of commodities for rate purposes used by railroads. But the Railroad 
Commission was of the opinion that the use of the railroad classifica- 
tion was too cumbersome and complicated for the average truck 
operator. It proceeded, therefore, to prepare a classification to suit 
the motor carrier industry. However, the truckers requested that the 
railroad classification be used, thinking this would enable them to 
compete more effectively with the railroads. Accordingly, the Com- 
mission ordered the truckers to use the less-than-carload ratings’ 
when the Bus Co. began to charge it 34% cents apiece for honoring the Power 
Co.’s transfers, instead of the existing 214 cents charge. The disagreement did 
not concern the fares passengers were required to pay, ut threatened to disrupt 
the transfer arrangement between the two companies. The Commission ordered 
the continuance of the 2)4 cents charge, admitting that this solution was ‘“‘prob- 
ably not the most equitable that could be devised.” 
‘7% Common Motor Carriers—Rates and Charges, MC 1329, PSCW, May 12, 


1950. 
4% For a sy, of the railroad rate structure, see Heath, The Rate Struc- 
ture, 12 Law & Contemp. Pros. 405-415 (1947). The quotation is at 406. 
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published in the Western (Railroad) Classification No. 60, together 
with all the rules, regulations and packaging requirements set forth 
in it, except certain specified rules which the Commission found inap- 
plicable to truck shipments.‘”” Under this Classification, all commodi- 
ties were grouped into four classes (1, 2, 3, 4). 

Because the Western Classification was found generally to dis- 
criminate against Wisconsin shippers (i.e., cause them to pay higher 
rates), the Commission in 1934 ordered the use of Official (Railroad) 
Classification on intrastate rail and motor traffic.‘7* The Commission 
again took the opportunity to emphasize the desirability of a motor 
carrier classification which would eliminate the complexity and re- 
finements of the railroad classification and thereby promote compli- 
ance by the truckers.‘7? But it was of the opinion that the 1934 
order could not await the compilation of such a classification. The 
Official Classification grouped all commodities into five classes (1, 2, 
R-25 or 3, R-26, 4). 

In 1936, the carriers proposed the discontinuance of the Official 
(Railroad) Classification and the adoption of the National Motor 
Freight Classification compiled by the American Trucking Associa- 
tions, Inc., for less-than-truckload traffic and used to determine inter- 
state rates, with ICC approval, since April 1, 1936.4*° The Commission 
stated that it was not yet prepared to deal with this question. Finally, 
in 1938, the Commission ordered the use of the National Motor 
Freight Classification, instead of the Official (Railroad) Classifica- 
tion, to ascertain class rates on less-than-truckload shipments.‘* 

The ratings in the National Motor Freight Classification correspond 
closely with the ratings in the railroad classification. Three different 
ratings are published for each commodity—East, South and West— 
corresponding, territorially, to the Official, Southern and Western 
railroad classifications. The Commission ordered the “East’’ classifi- 
cation to govern the rating of less-than-truckload shipments in Wis- 
consin. The Motor Freight Classification, however, is not identical 
with the railroad classification. As the Commission explained: 





‘77 Rates, Rules and Tariffs of Auto Transportation Cos., 32 WRC 272 (1929). 
Although Wisconsin, for interstate purposes, fell within both Official and Western 
(Railroad) Classification territory, the Commission, pursuant to § 195.08(11), 
had ordered the use of Western Classification on intrastate railroad traffic. Revi- 
sion of Class Rates, 1 PSCW 462 (1932). 


8 Freight Rates and Practices, 6 PSCW 271 (1934). 
479 Td. at 287. 
‘8° Common Motor Carriers—Rates and Charges, 11 PSCW 511 (1936). 


! Intrastate Freight Rates—Freight Classification, 2 R 255, MC 1, PSCW, 
July 6, 1938. 
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There has been . . . a considerable reduction in the number 
of ratings published through more extensively grouping commodi- 
ties for a single rating than is current in the railroad classifications 
and there has been a simplification of governing rules and regula- 
tions and an adaptation of them to the conditions and needs of 
motor carriers.‘** 

Nevertheless, some motor carriers and shippers have objected that 
this classification does not go far enough to meet the particular needs 
of the motor carrier industry. 

Under the National Motor Freight Classification presently in use 
in Wisconsin, all commodities carried by motor are grouped, for rate 
purposes, into five classes—1, 2, 3, F and 4. The Class 1 rates, given 
in cents per 100 lbs., are the basic rates. The other class rates have 
been fixed in terms of varying percentages of the Class 1 rates. The 
Class 2 rates are 85% of the Class 1 rates, Class 3 rates 70%, Class 
F, 55% and Class 4, 50%. 

It should be noted that the class rates set forth above apply gen- 
erally to less-than-truckload freight. However, as we shall see, any 
quantity of freight may be carried at these rates. But a carrier may, 
if he wishes, publish lower volume rates, instead of the higher class 
rates, if the weight of the shipment is at least 8,000 lbs. 


(b) Classification exception ratings 

The granting of exceptions from the classification rating (1, 2, 3, 
F, or 4) into which a commodity falls has been used as a ready 
method of authorizing special rates for specific commodity shipments. 
A special rate is authorized simply by transferring the commodity 
or group of commodities from one standard class to another or to a 
different percentage of the first-class rate, or by some modification 
of the rules regarding shipments on standard class rates.‘* In this way, 
these special rates remain tied to the class-rate structure. Although 
there are only five standard classes, additional, different, percentages 
of the first-class rate have been recognized (for example, 7714, 75, 
65, 60 and 57) in authorizing classification exception ratings. The 
rates for the standard and exception ratings, expressed in terms of 
percentages of the first-class rate taken as 100, are known as column 
rates. Hereafter these rates will be simply referred to as class rates. 

Exception ratings must be approved by the Commission before 
they can be put into effect. Although the Commission has stated 
that the mere fact that certain classification exception ratings are 
published by the railroads does not justify the establishment of such 


482 Intrastate Freight Rates—Freight Classification, 2 R 255, MC 1, PSCW, 


July 6, 1938. 
483 Heath, The Rate Structure, 12 Law & Contemp. Pros. 408 (1947). 
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ratings by common motor carriers,“ it “has permitted, generally 
speaking, the observance by common motor carriers of the same 
exceptions to the classification as are applied for general application 
in Wisconsin by railroads.’’** In one case, the Commission authorized 
classification exception ratings which produced rates lower than com- 
parable rail rates, because it thought the motor carriers involved 
justified the lower rates on the basis of their costs.** 

Where truck lines justify and establish rates by which they 
gain advantages over the rail lines, the only method by which 
the railroads can protect their business is by the meeting of such 
rates through reductions from the maximum levels authorized by 
the Commission . . .**” 


This case, however, appears to be exceptionable. 

The Commission has also authorized classification exception ratings 
to enable Wisconsin shippers to meet the competition of out-of-state 
shippers enjoying a rate advantage.‘** But the Commission has since 
cast some doubt on the wisdom of reducing intrastate trucking rates, 
simply because interstate trucking rates are lower.**® The other 
reson most commonly given for authorizing exception ratings is that 
they are necessary to enable the common motor carrier to compete 
with private carriers, and private contract carriers, for business which 
the Commission thinks should belong to the common carrier.‘ 
Sometimes, too, exception ratings are authorized to meet lower rates 
charged by other common motor carriers over routes of comparable, 
or greater, distances in order to prevent undue discrimination among 
shippers.**! 

In 1947 the Commission authorized all common motor carriers to 
put into effect the uniform classification exception ratings set forth 


4% Northern Transportation Co.—Rates, 17 PSCW 163, 165 (1937). 

48 Common Motor Carrier Rates and Charges, 15 PSCW 360, 364 (1937). See, 
for example, Motor Transport Co., 8 PSCW 598 (1935); Madison-Milwaukee 
Line Freight Classification, 26 PSCW 431 (1942); Steffke Freight Co.—Rates, 
23 PSCW 367 (1941); Common Motor Carriers—-Rates and Charges, MC 1329, 
PSCW, May 12, 1950 (re classification exception for iron and steel articles). 

‘% Pope Brothers Red Top Cab Co.—Rates, 9 PSCW 231 (1935). 

“87 Td. at 239. 

“88 Northern Transportation Co., 8 PSCW 607 (1935); Pope Brothers Red Top 
Cab Co.—Rates, 9 PSCW 231 (1935). 

**® Pope Brothers Red Top Cab Co.—Rates, 25 PSCW 169, 171 (1941). Yet 
the existing classification exception ratings on iron and steel products were justi- 
fied in part because they were also po to interstate traffic. Common 
Motor Carriers—Rates and Charges, MC 1329, PSCW, May 12, 1950. 

‘0 Pope Brothers Red Top Cab Co.—Rates, 9 PSCW 231 (1935); Groceries 
—Common Motor Carrier Rates, 11 PSCW 100 (1935); Groceries—Rates, 15 
(D4). 296 (1937); Pope Brothers Red Top Cab Co.—Rates, 25 PSCW 169 
‘1 Madison-Milwaukee Line—Freight Classification, 26 PSCW 431 (1942). 
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in Wisconsin Motor Carriers Association Tariff No. 1.4% It should 
be noted that but for the exception ratings on hardware, which 
apply only to single-line traffic, the authorized classification exception 
ratings apply to both single- and joint-line traffic.” 


(c) Mileage computation 

Once the classification of the particular article sought to be shipped 
is determined, the distance over which it is to be hauled must then 
be computed to ascertain the applicable rate. The mileage between 
any two points, for rate purposes, is computed on the basis of the 
airline distance between the points.‘ This makes the rate mileage 


4 Common Motor Carriers—Rates and Charges, 31 PSCW 501, 522 (1941). 


493 Td. at 517. 

4% The following explanation of the airline distance formula is based on a 
memorandum issued by the Commission. 

The map of Wisconsin is divided into geographic townships. These townships 
are in the main six miles square and fit into a rectangular system of blocks. Each 
of the townships has been designated by number. This number is used as the 
index number for every station located within the township irrespective of the 
position of the station within the township. 

To determine the airline distance between any two stations, the smaller of the 
two appropriate index numbers is subtracted from the larger. The resulting nutm- 
ber is referred to as the key number, and represents the airline mileage between 
the centers of the two blocks in which the stations are located. This mileage, in- 
creased by 10% to reflect more nearly actual highway distances, is then taken as 
the rate-making mileage between the two stations. If bodies of water, such as 
Lake Winnebago, Green Bay, or unbridged rivers must be crossed, the actual 
highway mileages may greatly exceed the airline mileages. In such cases, the dis- 
tance between the two stations is taken as the sum of the airline distances from 
each of the stations to a point intermediate on the actual highway route. 

To illustrate, assume that it is desired to find the rate mileages between Madi- 
son and Fond du Lac. The index number for Fond du Lac is 3737, and for Madi- 
son, 4529. The key number is 792 (4529—3737 =792) and represents the airline 
distance between the center of the geographic township in which Fond du Lac 
is located to the center of the geographic township in which Madison is located. 
This distance is 67.9 miles. Incre by 10%, this becomes 74.7 miles, which is 
the applicable rate-making mileage between the two points. 

Both the Wisconsin Motor Carrier’s Association Freight Tariff and the Wis- 
consin Household Goods Tariff contain a numerical list of key numbers opposite 
each of which is a rate base number. Opposite key number 792 will be found rate 
base No. 9. Rate base No. 9 appears opposite each key number representing direct 
airline mileages from 61.5 to 68.2 miles, inclusive, and, when increased by 10%, 
from 67.6 to 75.0 miles, inclusive. 

Because a given rate is applied over a certain range of distance, it was decided 
to use rate base numbers instead of mileages in the table opposite the key num- 
bers. The airline mileages increased by 10% were converted into rate base num- 
bers on the following sample basis: 





Airline mileage increased 10% Base Rate No. 
0 to 15.0 miles 1 
15.1 to 225 “ 2 
22.6 to 30.0 “ 3 
*-*e & 
67.6to 75.0 “ 9 
* + ¢ 
360.1 to 375.0 “ 31 
375.1 to 390.0 “ 32 
390.0 to 405.0 “ 33 


After obtaining the key number applicable between two stations and then finding 
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between any two points in Wisconsin the same for all carriers, even 
though the actual distances between the two points over the certifi- 
cated routes of different carriers, whether single-line or joint-line, 
may vary. 

The simplifying, yet revolutionary, effect of the airline-distance 
formula can be appreciated only in the light of the problems pre- 
sented by the alternative methods of computing rate mileage. Various 
alternative methods were urged upon the Commission by. carriers and 
shippers at one time or another. These alternatives were considered 
by the Commission not only on the basis of their inherent reasonable- 
ness or unreasonableness, but also of their effect upon competitive 
relationships between motor carrier and railroad and within the 
motor carrier industry itself. Shippers, of course, were generally for 
any rule that would increase this competition and give them lower 
rates. But in many instances the interests of different shippers using 
different agencies of transportation clashed. 

Under its first rate order, the Commission required rate mileage 
to be computed on the basis of the actual distance between the point 
of origin and the point of destination over the highways actually 
travelled by the particular carrier.*® 

In its 1934 order the Commission required mileage to be measured 
“over the shortest possible movement via certificated routes of the 
carrier between points of origin and destination.’’** It indicated, 
however, that it would allow some exceptions to this rule: 


Competing carriers having routes more circuitous than the 
shortest rate-making routes between two points should be per- 
mitted within reasonable bounds to meet competitive rates upon 
special application and approval, but under ordinary circum- 
stances should not be permitted to publish a higher rate at an 
intermediate point than the rate published to a point beyond.*%” 


The promise of some exceptions did not prove wholly satisfactory 
to the carriers or the shippers, who, nevertheless were unable to 
agree among themselves on a method for computing mileage. In 1936 
the carriers urged the use of railroad mileage to determine motor 
carrier rates between any two points, while the shippers, opposing 
this suggestion, proposed that mileage over the shortest certificated 
routes of any carrier or carriers authorized to operate between the 





the applicable rate base number from the table, it is possible to determine the 
approximate airline distance by reference to the above table. But of course the 
applicable common carrier class rate can be determined directly by reference to 
the rate base number alone. 

4% Warren S. Oligney, 32 WRC 362 (1929). 

‘% Freight Rates and Practices, 6 PSCW 271, 286 (1934). 


“7 Ibid. 
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point of origin and the point of destination be used to determine the 
rates of all the carriers authorized to operate between the same 
points, except those whose routes were unduly circuitous.*** The Com- 
mission rejected both proposals, on the ground that neither would 
reflect the conditions under which the traffic actually moved and 
adhered to the position it took in the 1934 order.**® At the same time, 
it announced a similar rule for the computation of mileage in deter- 
mining joint-line rates: 
The mileage to be used in arriving at joint rates will be the 
shortest mileage via the certificated routes of the respective 
carriers from point of origin to destination via a junction point 
where facilities are available for the interchange of joint traffic. 
Competing carriers having a more circuitous route between the 
same points will be permitted within reasonable bounds to meet 
the short-line rate upon application to and approval by the Com- 
mission.®°° 
On rehearing, the Commission reaffirmed its position,5“ and ampli- 
fied its objection to the use of railroad mileage by motor carriers. 
It pointed out that between many points in the state, railroad mileage 
was greater than the highway distance, in which case shippers would 
be paying for “‘inflated’”’ mileage. On the other hand, it argued, if 
motor carriers were permitted to use railroad mileage only when it 
was less than the highway distance, ‘‘an unfair competitive situation 
and unfair treatment as between different localities would result, 
since off-rail points would be deprived of equal treatment by common 
motor carriers in accordance with their geographical location and the 
mileages correctly applicable to them.’’> 

Generally, however, the Commission found in 1937 that railroad 
mileages were equal to or less than highway distances between the 
most important of the shipping and receiving points in the state.5™ 
This fact led the carriers in 1938 to renew their request for permission 
to use railroad mileage wherever it was less than the highway distance, 
but again, they were unsuccessful.5“ 

Applications for permission to use shorter routes than those de- 
scribed in the carriers’ certificates, either for operating convenience 
alone or rate-making purposes alone or for both (but not for the pur- 





48 Common Motor Carriers—Rates and Charges, 11 PSCW 511 (1936). 
499 Tbid. 

500 Common Motor Carriers—Rates and Charges, 11 PSCW 511, 519 (1936). 
561 Common Motor Carrier Rates and Charges, 13 PSCW 662 (1936). 

5e2 Td. at 665. 

56° Common Motor Carrier Rates and Charges 15 PSCW 360, 363 (1937). 
5 Common Motor Carrier Rates and Charges, MC 1, PSCW, May 7, 1938. 
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pose of serving any intermediate points on the shorter routes) flooded 
the Commission. Each applicant’s main objective, cloaked in the 
form of a request for additional operating authority, was to secure the 
competitive advantage of lower rates. In fact, the applicant whose 
request was granted was never actually required to operate over the 
shorter routes and applications to use shorter mileages for rate-making 
purposes only were permitted to be filed.5° However, the Commission 
generally refused to authorize the use of shorter routes for operating 
convenience alone, taking the position that: 


If a carrier achieves operating economies through a shortened 
route, such economies should be passed on to the shipping public 
in the form of lower rates . . . To grant a route for convenience 
purposes without requiring use of such route for rate-making 
purposes is a violation of the spirit, if not the letter, of the general 
rate order which bases rates of common motor carriers on their 
certificated mileages so that rates truly will reflect actual operat- 
ing costs.** 


The Commission announced the policy that an application for 
shorter routes for operating convenience and rate-making purposes 
only, would be treated as an application to institute a new service 
and would be granted only in accordance with the provisions of Sec- 
tion 194.23.5° However, if there was no competing public service 
between the points in question, the Commission was prepared to 
grant the application, without a hearing, upon the prima facie show- 
ing of public convenience and necessity contained in the application.5* 
Presumably such a showing would have been based upon the facts 
indicating the economies the carrier would be able to effect, and the 
lower rates he would be able to charge, if his application were granted. 
If, however, a competing public service existed between the points 
in question, the Commission indicated it would have to take this 
service into consideration before granting the application, and the 
competitors would have to be heard.5® 

The precise status of the exceptions it announced in its 1936 order®° 

5% See, for example, Yellow Truck Lines, 26 PSCW 444 (1942). 

5% Clintonville Transfer Line, 28 PSCW 38, 42 (1942). ery @ the Supreme 
Court in reversing the Commission intimated, as we saw, that the Commission 
might authorize the use of the shorter route between Wausau and Antigo for 
operating convenience only, Clintonville Transfer Line v. P.S.C.W., 248 Wis. 
59, 21 N.W.2d 5 (1945), the Commission authorized the shorter route for rate- 
making purposes as well. Clintonville Transfer Line, 30 PSCW 305 (1946). 

507 Common Motor Carriers—Convenience Routes, 28 PSCW 95 (1944); Gate- 
way City Transfer Co., 25 PSCW 278, 27 PSCW 40, 203, 210 (1942); Clintonville 


Transfer Line, 26 PSCW 404 (1942), 28 PSCW 38 (1944). 
568 Common Motor Carriers—Convenience Routes, 28 PSCW 95 (1944). 


509 Thid. 
510 Common Motor Carriers—Rates and Charges, 11 PSCW 511 (1936). 
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remained in doubt. Did an applicant relying upon the exceptions 
have to demonstrate the public convenience and necessity if he 
showed his request was within ‘‘reasonable bounds’’? The Commission 
admitted in 1944 that no consistent policy was followed on this ques- 
tion. Of course, if the Commission thought the applicant’s route was 
unduly circuitous, it required a showing of public convenience and 
necessity and the effect on existing public service before it would 
grant the application. It never announced a rule-of-thumb on the 
degree of circuity it would regard as undue, but proceeded case by 
case. Since the Commission was interested in the effect shorter routes 
would have on existing transportation facilities, this seemed to be a 
sensible approach. For the shortening of a less circuitous route might 
have a greater adverse effect on existing public facilities in one case 
than the shortening of a more circuitous route in another.5" However, 
no opinion has been found in which the Commission held that a finding 
of public convenience and necessity was not required because the 
certificated route was not unduly circuitous. 

The Commission approached the problem of finding public con- 
venience and necessity in these cases precisely as it did the question 
of the establishment of a new service in competition with existing 
public carriers. It is not surprising, therefore, to find that Commis- 
sioner Whitney concurred in the 1944 statement of policy, but called 
for a revision of the rules for computing mileage so as to relieve the 
Commission of the burden of passing upon ‘‘convenience route” ap- 
plications and also to stimulate competition. He mentioned the air- 
line distance formula as a possible alternative.* 

Whether the airline distance formula was finally adopted primarily 
to stimulate motor carrier competition or to relieve the Commission 
of a troublesome burden,** there is no doubt that it accomplished 
both of Commissioner Whitney’s objectives. 

This formula was first used to determine long-distance moving 





511 For cases on applications for shorter routes for rate-making purposes, see 
Motor Transport Co., 10 PSCW 184 (1935); Pope Brothers Red Top Cab Co., 22 
PSCW 483 (1940); overruling 21 PSCW 762 (1939); Motor Transport Co., 22 
PSCW 743 (1940); Minnesota-Wisconsin Truck Line, 22 PSCW 206 (1940); 
Northern Transportation Co., 25 PSCW 182 (1941); Gateway City Transfer Co., 
25 PSCW 278, 27 PSCW 40, 203, 210 (1942); Clintonville Transfer Line, 26 
PSCW 404 (1942), 28 PSCW 38 (1944); Clintonville Transfer Line v. P.S.C.W., 
248 Wis. 59, 21 N.W.2d 5 (1945); Clintonville Transfer Line, 30 PSCW 305 
(1946). 

812 Common Motor Carriers—Convenience Routes, 28 PSCW 95 (1944). 

513 Applications for shorter routes are still filed for operating convenience only, 
but the Commission is able to grant them freely because rates are no longer af- 
fected. See, for example, Albrent Freight & Storage Corp., CC 590, PSCW, Aug. 
29, 1947; Wheeler Transportation Co., CC 119, PSCW, June 10, 1947. 
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rates.54 It was first taken over into the common carrier field to 
compute joint-line rate mileage. Complaining that joint-line rates 
were greatly in excess of single-line rates, shippers in 1946 proposed, 
inter alia, that mileage be computed on the basis of the shortest pos- 
sible highway route between the points of origin and destination via 
any route authorized to be used in any existing common carrier cer- 
tificate. The carriers proposed the use of airline distances to meet the 
shipper complaints. The shippers agreed and the Commission author- 
ized the use of airline distances for a trial period. As the Commission 
itself had foreseen, the concurrent use of two different methods of 
computing rate mileage, one for single-line traffic, based on highway 
distances via the carrier’s shortest certificated route and the other 
for joint-line traffic, based on airline distances, produced many in- 
consistent and discriminatory rate situations. So in December 1946, 
the Commission also authorized single-line common motor carriers 
to use the airline distance formula for a test period.®* The formula 
was found satisfactory and the Commission authorized its continued 
use to determine both single- and joint-line rates.*!” Finally, in June 
1949, an order was issued permanently adopting the airline distance 
formula for the determination of both single- and joint-line rates.5'* 


(d) Single-line versus joint-line rates 

The present scale of class rates is the same between any two points, 
whether the shipment is hauled by single- or joint-line."* Together 
with the airline distance formula and dual permitting, this equation 
of single- and joint-line rates represents the final solution of a problem 
which long vexed the Commission, namely the extent to which it 
should act to encourage or discourage competition between single-line 
and joint-line carriers. The Commission’s solution finally favored 
competition. 

Under the 1929 order, joint-line rates were determined simply by 
adding the sum of the local rates, that is, the rates of each participat- 
ing carrier for the distance over which he hauled the commodity. 
It was clear that on this basis, joint-line through-rates could not 
compete with single-line rates between the same points. From time 





54 Contract Motor Carriers—Moving Rates, 20 PSCW 514, 535-536 (1939). 
we Manufacturers Ass’n>—Common Motor Carrier, 30 PSCW 221 

56 Common Motor Carriers—Rates and Charges, 31 PSCW 252 (1946). 

517 Common Motor Carriers—Rates and Charges, 31 PSCW 501 (1947). 

518 Common Motor Carriers—Rates and Charges, MC 1186, MC 1218, PSCW, 
June 10, 1949. 

519 Again, except for hardware. 
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to time, however, the Commission, on special application, approved 
joint-line through-rates equal to 85% of the sum of the local rates.52¢ 
It extended the same privilege to a carrier who held certificates cover- 
ing connecting routes not operated by him as a single-line.*' And in 
some cases it even authorized such a carrier to use single-line rates,®” 
because, generally, 85% of the sum of the local rates exceeded the 
applicable single-line rates between any two points. 

In 1934, the Commission promulgated a new scale of maximum 
class rates to apply on single-line movements and made this the 
minimum scale on joint-line movements involving not more than two 
carriers; for movements over the lines of three or more carriers, it 
required the addition to the otherwise applicable rate of 5 cents per 
100 Ibs. for each participating carrier in excess of two. The order, 
however, did not make clear whether these minimum joint-line rates 
were to apply between points already served by a single-line carrier. 
It did not specifically prohibit such application. However, when single- 
line carriers began to object to rate competition from joint-line car- 
riers. between points they were serving, the Commission issued a 
supplemental order prohibiting joint-line carriers generally from 
using single-line rates between points served by a single-line carrier.** 
In such case, the sum of the local rates was required to be used. In 
explaining its action in a subsequent case, the Commission expressed 
the opinion, ‘The public interest in the maintenance of single-line 
service was shown . . . to outweigh the public interest in the compe- 
tition between the single-line and joint-line routes.’ However, 
petitions for exceptions from this general rule were entertained and 
the establishment of lower joint-rates between points served by a 
single-line carrier was approved, if the service offered by the single- 
line carrier was inadequate or if the single-line route was unduly 
circuitous. As a general rule, the Commission stated that it would 
regard a single-line route as circuitous if it was more than 30% longer 
than an existing joint-two-line route.** 

In 1936 the Commission concluded that its experiment to bring 
joint-line and single-line rates closer together, even between points 
not served by a single-line carrier, had proved to be unsuccessful. 





0° Motor Transport Co., 4 PSCW 67, 73 (1933). 

521 Ibid. 

5 Motor Transport Co., 4 PSCW 67 (1933). 

53 Freight Rates and Practices, 6 PSCW 271 (1934); Janesville-Rowald Motor 
Transport Co., 7 PSCW 742 (1934). 

5% Common Motor Carriers—Freight Rates, 8 PSCW 293 (1935). 

5% Motor Transport Co., 8 PSCW 649, 650 (1935). 

8% Common Motor Carriers—Freight Rates, 8 PSCW 293, 298 (1935). 
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The rule permitting single-line rates for two-line operations 
has led to certain abuses, numerous rate violations and in some 
instances has promoted the development of truck traffic which 
has not been passed upon by the Commission as to public con- 
venience and necessity and which might even in such a case 
shown to be contrary to public interest. Furthermore, the scale 
. . . prescribed is considered too low for joint-line operation.®” 


This time, the Commission promulgated as maximum joint-line 
through-rates (involving not more than two carriers) the sum of the 
local rates and as minimum rates ‘‘the combination of proportional 
rates arrived at by using not less than 80% of the local rates to deter- 
mine the proportional rate factors,’’ but in no case less than the rates 
that would be produced by applying the single-line scale.5?* However, 
even these minimum rates were not to apply between points served 
by a single-line carrier. Betweex such points the sum of the two local 
rates was to be the minimum, as well as the maximum, joint-line 
rate. The Commission gave no indication in this order that it would 
permit any exceptions from these minimum joint-rates. However, on 
rehearing,®*° it recognized the need, and provided for some flexibility 
to avoid unfair discriminations in favor of localities like Milwaukee, 
served by many single-line carriers and thereby able to reach many 
points at single-line rates and against competing localities, like Racine, 
then served by only one common carrier and able to reach only a 
limited number of points at single-line rates. In such cases, the Com- 
mission stated it would approve joint-rates no lower than the single- 
line rates, plus 2 cents per 100 lbs. for each transfer of freight in- 
volved.5° 

Two years later, the Commission again reverted to its 1934 posi- 
tion, retaining as maximum joint-rates the sum of the local rates of 
the participating carriers, and as minimum joint-rates, the scale of 
single-line rates. It limited the use of these minimum rates, however, 
to shipments between points not served by a single-line carrier. 
Similarly, the exceptions to this rule set forth in the 1935 order were 
again made applicable and many exceptions were granted because 
of the undue circuity of the routes of the single-line carrier between 
the points in question. 

While the increased rates authorized in 1942 were made maximum 

87 Common Motor Carriers—Rates and Charges, 11 PSCW 511, 518 (1936). 

528 Ibid. 

9 Common Motor Carrier Rates and Charges, 13 PSCW 662 (1936). 

530 Td. at 666-667. 

51 Common Motor Carrier Rates and Charges, MC 1, PSCW, May 7, 1938. 


“2 See, for example, P. J. Heenan, 9 PSCW 537, 538 (1935); Minnesota-Wis- 
consin Truck Line, 22 PSCW 206, 211, 212 (1940). 
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and minimum rates for single-line traffic, they were prescribed as 
minimum rates only for joint-line traffic.“* Maximum joint-line rates 
continued to be based generally on the sum of the local rates. In 
1946, the Wisconsin Manufacturer’s Association complained that 
the going class rates for joint-line traffic were greatly in excess of the 
comparable maximum rates for single-line traffic and urged that the 
joint-line rates be brought down to the level of the single-line rates. 
The Commission, however, adopted the rates proposed by the carriers 
as maximum and minimum joint-line class rates, after the Association 
joined in the carrier proposal. It was unable, however, to generalize 
about the effect of the new rate schedule. On the basis of a sample 
study it made, it concluded that the new schedule reduced existing 
joint-line rates in the aggregate by 2.6%, but was still in the aggre- 
gate 6.3% higher than existing single-line rates.** Nevertheless, the 
new schedule was not made applicable between points served by a 
single-line carrier. 

Shortly thereafter, the Wisconsin Association of Common Carrier 
Truck Operators petitioned the Commission to apply the joint-line 
rates to single-line traffic. The Commission granted the petition,™*” 
thereby increasing single-line rates and at the same time equating the 
joint-line rates with them, except between points served by a single- 
line carrier. This last exception was removed in 1947, when a new 
scale of class rates was made applicable to single-line and joint-line 
traffic between any two points in the state.** This action was made 
permanent in June, 1949.59 

(e) Pick-up and delivery 

Beginning with the first rate order in 1929, the scale of class rates 
has included pick-up and delivery service, but not accessorial services, 
such as C.O.D. collections. In 1934, the railroads asked the Commis- 
sion to require common motor carriers to publish their rates on a 
station-to-station basis, and separately to state the charges for pick-up 
and delivery service. The Commission denied this request, viewing 
it as an indirect attempt to discourage motor carriers from furnishing 





5% Common Motor Carriers—Rates and Charges, 26 PSCW 19 (1942). 

’“ Wisconsin Manufacturers Ass’n—Common Motor Carrier, 30 PSCW 221, 
233 (1946). 

535 Td. at 225. 

5% Td. at 231. 

587 Common Motor Carriers—Rates and Charges, 31 PSCW 252 (1946). 

588 Common Motor Carriers—Rates and Charges, 31 PSCW 501, 507 (1947). 

588 Common Motor Carriers—Rates and Charges, MC 1186, MC 1218, PSCW, 
June 10, 1949. 
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pick-up and delivery service as part of an uninterrupted haul.“° No 
further attempt has been made to change the rate structure in this 
regard. 

(2) Volume rates 


Class rates generally apply only to I-t-l freight. The National 
Motor Freight Classification, as used in interstate commerce, also 
classifies truckload freight, employing truckload ratings comparable 
to railroad carload ratings. In Wisconsin, however, as the Commis- 
sion explained, 

In lieu of the classification truckload ratings the common 
motor carriers on intrastate traffic established distance scales of 
{all commodity] volume rates based on varying minimum weights 
primarily in order to be competitive with intrastate contract 
motor carriers. These volume rates have never been prescribed 
by this Commission for common motor carriers, but have been 
informally approved upon special application . . .™ 


Until 1946, there was no uniformity in either the level of volume 
rates, or in the minimum weight breakpoints, used by different car- 
riers. Some carriers used minimum weights of 4000, 8000, 12,000 
16,000 and 20,000 Ibs.; others only 8000 and 12,000 lbs. The volume 
rates of some were at the level of private contract carrier rates; others 
were higher. In December 1946, the Commission authorized all 
common carriers to use a uniform distance scale of volume rates on a 
test basis.“? The minimum weight breakpoints were fixed at 8000, 
12,000 and 16,000 lbs. The scale for the shorter distances was con- 
structed by taking fixed percentages (50%, 40% and 35%) of the 
Ist class rate for the respective minimum weights. The scales generally 
increased for distances in excess of 135 miles, 180 miles and 195 miles 
respectively, and at 405 miles, the 8000 lb. rate was 7 cents, the 12,000 
Ib. rate 8 cents, and the 16,000 Ib. rate 7 cents, higher than rates 
obtained by taking the indicated percentages of the Ist class rates.5* 

Authorization to use a uniform scale of distance-volume-rates was 
made permanent in 1947.4 The minimum weight breakpoints were 
fixed at 8000 ,12,000, 16,000 and 20,000 Ibs., and the scale was related 
to the Ist class rates by percentages of 50, 40, 3714 and 35, for these 
minimum weights, respectively.5 In 1949, the volume rates on ship- 

0 Freight Rates and Practices, 6 PSCW 271 (1934). 

“1 Common Motor Carriers—Rates and Charges, 26 PSCW 19, 22-3 (1942). 
See, for example, Port Washington Truck Line, 9 PSCW 506 (1935). 
re —— Carriers—Rates and Charges, 31 PSCW 252, 261 (1946). 


4 Common Motor Carriers—Rates and Charges, 31 PSCW 501, 508 (1947). 
4 Td. Appendix C at 525 sets forth the scale. 


















WISCONSIN LAW REVIEW [Vol. 1951 





282 


ments moving under 16,000 and 20,000 lb. minimum weights were 
based on 35% and 32144% of the Ist class rates, respectively.** Only 
single-line carriers are generally authorized to use these volume 
rates. Volume shipments moving over the lines of two or more carriers 
generally take either the applicable 1-t-1 class rates or the combina- 
tion of the single-line volume rates of the carriers participating in the 
movement. However, carriers participating in the joint-line move- 
ment of volume shipments may apply to the Commission for permis- 
sion to use special volume rates which may be as low as the applicable 
single-line volume rates. The airline distance formula is also used in 
the determination of volume rates. 

Because existing volume rates are “all-commodity rates’? which 
ignore the transportation characteristics of particular commodities, 
they benefit shippers of commodities for whom the value of the trans- 
portation service is greater than that reflected by the existing rates. 
By 1950, the common carriers were of the opinion that the hope of 
increasing their revenues by general rate increases was illusory and 
that a change in the rate structure which would take value of service 
into greater account might offer brighter prospects. Accordingly, 
they requested the Commission to prescribe (1) one scale of higher 
class rates for I-t-l shipments weighing less than 5000 lbs., and 
another scale of lower class rates for I-t-1 shipments weighing 5000 
Ibs. or more,” and (2) a new scale, based upon the existing scale of 
]-t-1 class rates reduced by 5%, for volume shipments classified in 
accordance with the National Motor Freight Classification, but sub- 
ject to minimum weights of 12,000, 16,000 and 18,000 lbs., depending 
upon the classification. This latter scale for volume shipments was 
to apply whether the shipment moved by single- or joint-line. The 
Commission denied these requests, after making clear that it was 
not opposed on principle either to the classification of volume ship- 
ments or to a single basis of volume rates, but because it did not 
have sufficient information to enable it to judge the consequences 
of the proposals, and the information it did have led it to conclude 
that “violent increases’’ which it could not justify would follow their 
adoption.** 


6 Common Motor Carriers—Rates and Charges, MC 1218, PSCW, March 
15, 1949. 

47 The carriers in 1947 unsuccessfully proposed a finer breakdown of 1-t-1 class 
rates (1000 lbs. or less, 1000-5000 Ibs., and more than 5,000 lbs.). Common Motor 
Carriers—Rates and Charges, 32 PSCW 516 (1947). 

48 Common Motor Carriers—Rates and Charges, MC 1329, PSCW, May 12, 
1950. 
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(3) Commodity rates 


A commodity rate is a special rate on a specific commodity or 
group of commodities hauled between stated points by a particular 
carrier or carriers, single- or joint-line. A carrier must apply for and 
receive the Commission’s approval before he can make any commodity 
rate effective. 

Commodity rates have been published on a variety of bases. Some 
are flat rates, in cents per Ib., or per piece, regardless of the volume 
of the shipment; some are subject to minimum weights; others also 
vary according to the distance hauled. 

The same arguments have been advanced by common carriers for 
commodity rates as for classification exception ratings. However, 
unlike the exception rating situation, the Commission has taken a 
strong position against authorizing commodity rates simply because 
it is shown that railroad rates are lower than the comparable common 
carrier class rates.™° It will not permit the commodity rate to be 
used to divert traffic from the railroads. But it will authorize com- 
modity rates if the common carrier shows that they are necessary 
to meet private carrier, or private contract carrier, competition for 
freight the common carrier is equipped to handle.™° If, however, the 
Commission is of the opinion that the nature of the transportation 
in question is such that the shipper will continue to use private con- 
tract carrier service even if commodity rates are established at the 
level of the private contract carrier rates, it will not authorize the 
commodity rates. Nor has the Commission been receptive to pro- 
posals to establish commodity rates to meet going interstate rates." 


(4) Minimum charges 


The Commission has also prescribed minimum charges for single 
shipments, alternating between fixing a flat minimum charge regard- 
less of the distance hauled and varying the minimum charge in ac- 
cordance with the distance hauled. For a long time, too, it prescribed 
higher minimum charges for shipments by joint-line than by single- 
line. At present, however, there is a flat minimum charge for single- 
line or joint-line shipments of $1.65, unless the otherwise applicable 
rate produces a higher charge for 100 lbs., in which case the latter 





9 Flambeau Freight Lines—Rates, 22 PSCW 46 (1940); Bins Transfer Inc.— 
Rates, 22 PSCW 131 (1940). 

%° He Van Den Bosch—Rates, 9 PSCW 541 (1935); Pope Brothers Red 
Top Cab Co., 25 PSCW 169 (1941). 

%! Pope Brothers Red Top Cab Co.—Approval Rates, 22 PSCW 427 (1940); 
Steffke Freight Co.—Rates, 23 PSCW 367 (1941). 

83 Thid. 
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becomes the minimum charge. This is the highest charge the carrier 
may make for a shipment subject thereto.* 

(5) Proportions of traffic moved by various rates 

In the course of the 1947 rate proceedings, the Commission ordered 
the common motor carriers to submit their freight bills for the week 
June 2 to June 7, 1947. The following information is based upon a 
summary of the data taken from these freight bills prepared by the 
Commission staff. 

Class rates, excluding rates on commodities subject to exception 
ratings, accounted for 36.8% of the total number of shipments, 38.4% 
of the total weight of the shipments and 46.9% of the total revenues 
derived from the shipments. Rates on commodities subject to excep- 
tion ratings accounted for 13.3%, 22.2% and 18.6% respectively; 
commodity rates for 2%, 9.3% and 5.2% respectively; volume rates 
for 1.1%, 22.4% and 14.5% respectively; and minimum charges for 
46.8%, 7.7% and 14.8% respectively. It is apparent from these 
figures that class rates are much more significant in trucking than 
in the railroad industry.™ 


b. The rate level 
(1) Chronology of rate actions—comparison with railroad rates 


When the Railroad Commission fixed common motor carrier rates 
for the first time in 1929, it admitted that the principles of railroad 
rate making were of little value to the new task and that it was impos- 
sible fairly to compare truck and railroad rates, principally because 
of the differences in the quality and cost of service.» Yet, as we have 
seen, the structure of trucking rates was patterned upon the railroad 
rate structure and, as we shall see, until recently, common carrier 
rates have been kept at the general level of railroad rates. 

In its first order, the Commission said that the rate of progression 
per mile in the promulgated scale of common motor carrier rates 
was different from that used in fixing railroad rates, because it re- 
flected the fact that the cost of truck operation per mile was higher 





53 Common Motor Carriers—Rates and Charges, MC 1329, PSCW, May 12, 
1950. The railroad minimum charge is presently $1.42. Railroad—Freight Rates 
and Charges, 2 R 1866, PSCW, Nov. 28, 1949. 

54‘ a traffic count made in 1942 indicated that 85% in bulk of American 
railway freight traffic moved on commodity rates, and that class rates with few 
exceptions moved insignificant amounts of the traffic outside of official territory 
and shipments outbound from official territory.’”’ Heath, The Rate Structure, 12 
Law & Contemp. Pros. 408-409 (1947). 

555 Rates, Rules and Tariffs of Auto Transportation Cos., 32 WRC 272, 279 
(1929). 
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on longer hauls than on shorter ones. Apparently the railroads did 
not think that this level of common motor carrier rates was unduly 
low. However, after securing authorization to increase their rates in 
1932,5” the railroads declined to make the increase effective because 
they feared loss of traffic to trucks. As a result, the Commission in 
1934 reduced maximum railroad class rates and increased maximum 
common motor carrier class rates for the longer hauls.** The Com- 
mission explained that it 
... had in mind the public interest in the encouragement of the 
use of the railroad for the traffic for which it is best adapted, in 
order to prevent the growing congestion on the highways, and at 
the same time to provide a scale which will not hamper the motor 
carrier in obtaining traffic which it can handle more efficiently 
and economically than the railroad.*® 


Accordingly, it refused to prescribe a uniform scale of minimum 
rates for railroads and common and contract motor carriers, which it 
had been urged to do, or to prescribe the maximum scale of common 
motor carrier class rates as a minimum scale also. Under the pre- 
scribed maximum scale, common motor carrier class rates were lower 
than railroad rates up to 50 miles; at 60 miles and above they were 
higher and progressively so as the distance increased. 

The common motor carriers soon were of the opinion that the 
lower rail rates on the longer hauls gave the railroads an unreasonable 
competitive advantage. They were further dissatisfied by the fact 
that the Commission had authorized the railroads to offer free pick- 
up and delivery service or to make an allowance of 5 cents per 100 
lbs. to any shipper or consignee who performed the pick-up or the 
delivery service to or from the carrier’s freight house. To offset the 
indirect rate reduction which the railroads had thereby effected and 
overcome their disadvantage on the longer hauls, the common motor 
carriers sought and obtained reductions in their scale of maximum 
class rates.° But the new scale of class rates was also prescribed as a 
minimum scale. The Commission also stated that it would entertain 





5 Rates, Rules and Tariffs of Auto Transportation Cos., 32 WRC 272, 281 
(1929). The lowest rate fixed was 15 cents per 100 lbs., 4th class, for 5 miles; and 
the highest, $1.15 per 100 lbs., 1st class, for 400 miles. 

557 Revision of Class Rates, 1 PSCW 462 (1932). 

58 Freight Rates and Practices, 6 PSCW 271 (1934). The lowest rate fixed was 
13 cents per 100 lbs., 5th class, for 5 miles; and the highest, $1.51 for 100 lbs., 
Ist class, for 400 miles. 

559 Td. at 285. 

%° Common Motor Carriers—Rates and Charges, 11 PSCW 511 (1936). The 
reductions ranged from 1 cent to 16 cents per 100 lbs. The lowest rate was now 
ae — per 100 Ibs., 4th class, for 5 miles; and the highest, $1.35, 1st class, for 

miles. 
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individual applications by common motor carriers to make allowances 
to shippers and receivers of freight who wished to perform the pick- 
up or delivery service themselves. 

The Commission’s action did not satisfy the motor carriers or the 
railroads. The railroads promptly sought to meet the reduced motor 
carrier rates for distances of less than 120 miles and the motor carriers 
complained that the reductions for these distances had proved to be 
too severe, while the rates for distances in excess of 120 miles were 
still too high, compared with railroad rates. In reply, the Commission 
slightly increased maximum and minimum motor carrier rates for 
distances between 40 and 110 miles and suspended the reduced rates 
sought by the railroads for distances of less than 120 miles. 

The motor carriers continued to seek lower rates on the longer 
hauls. The Commission finally yielded and established the railroad 
rates for distances in excess of 120 miles as the minimum common 
motor carrier class rates for these distances, keeping the existing 
scale in effect as maximum rates. 

In 1938 the Commission authorized the railroads to increase their 
class rates generally by 10%. It followed suit for the motor carriers, 
except for distances of less than 40 miles, in which case the Commis- 
sion thought increases would be impractical because of the threat of 
private, and private contract, carrier competition.** Motor carrier 
volume and commodity rates were also authorized to be increased by 
10%. 

By 1940 the Commission was able to say that “class rates of com- 
mon motor carriers and railroads are on substantially the same basis, 
mile for mile.’ This did not mean that railroad and common motor 
carrier charges for freight moving under class rates between any two 
points in the state were always the same. Mileage differences still 
produced varying charges. 

Railroad rates in Wisconsin were again increased by 6% in 1942, 

%1 Common Motor Carrier Rates and Charges, 13 PSCW 662 (1936). The in- 
creases ranged from 1 cent to 3 cents per 100 Ibe. The suspended rail rates were 
abermnently withdrawn and cancelled, and, in lieu thereof, the carriers filed 
reduced rates for distances of 65 miles or less, which the Commission approved. 
Railroad Class Rates, 14 PSCW 71 (1936). 

2 Common Motor Carrier Rates and Charges, 15 PSCW 360 (1937). For dis- 
tances in excess of 120 miles, the minimum rates thus prescribed were from 1 
cent to 16 cents per 100 lbs. lower than the maximum rates. 

53 Railroad Common Carriers—Freight Rates, 19 PSCW 1, 662 (1938). 

54 Common Carrier Rates and Charges, 2 R255, MC 1, PSCW, May 7, 1938. 
For classes 1, 2, and R-26, no increases were allowed for distances less than 25 
miles, for class 3 no increases for distances less than 30 miles, and for class 4, no 
increases for distances less than 40 miles. 

5 Flambeau Freight Lines—Rates, 22 PSCW 46 (1940). 
566 Re Railroad Freight Rates, 25 PSCW 408, 26 PSCW 86 (1942). 
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and corresponding increases in motor carrier rates were authorized.®? 
The increased rates for single-line traffic were made both maximum 
and minimum rates for distances in excess of 40 miles and maximum 
rates only for distances of 40 miles or less. Minimum rates for the 
short distances remained the same. For joint-line traffic, the in- 
creased rates were prescribed as minimum rates only. Corresponding 
increases for volume and commodity rates were also authorized. 

Although the railroad rate increases were suspended until 1946,%* 
the motor carrier rate increases remained in effect throughout this 
period. In early 1946, the Commission authorized a further emergency 
increase of 2 cents per 100 Ibs. in the maximum motor carrier class 
rates for single-line traffic and 1 cent per 100 lbs. in the volume rates 
and the commodity rates subject to stated minimum weights. The 
suspended 6% railroad rate increase of 1942 was reinstated in the 
middle of 1946.57° In December 1946,57! the Commission eliminated 
the emergency increases in motor carrier class rates authorized earlier 
in the year and instead permitted the carriers to adopt, for applica- 
tion to single-line traffic, the joint-line rates made effective in March, 
1946.57? The Commission estimated that this would mean an overall 
increase of 5% in the single-line class rates.5 Based on a later sample 
study, the resulting overall increase was estimated at 5.85%.5 Except 
for the short-line carriers, the industry put these increases into 
effect.5® The short-line carriers however, were authorized to retain 
the 1 cent per 100 lbs. emergency increase in volume and commodity 
rates.7° Class rates were further increased by 15% in early 1947 and 
the new rates were prescribed as both minima and maxima for all 
carriers, except the short-line carriers for whom they were to be 
maximum rates only.*’’? Similar increases in volume and commodity 
rates were authorized. 


*7 Common Motor Carriers—Rates and Charges, 26 PSCW 19 (1942). 


“8 Re Railroad Freight Rates, 27 PSCW 198, 387 (1943), Ae ~ ed 132, 329 
(1944), 2 R1397, PSCW, Nov. 14, 1945, and 30 PSCW 3 399 (1946 


*? Common Motor Carriers—Rates, 30 PSCW 177 pdubnmes order, Jan., 
1946), 30 PSCW 394 (final order, June, 1946). 
570 Re Railroad Freight Rates, 30 PSCW 399 (July, 1946). 


571 Common Motor Carriers—Rates and Charges, 31 PSCW 252 (interlocutory 
order, Dec., 1946). 
a hed —— Manufacturers Ass’n—Common Motor Carrier, 30 PSCW 221 
5331 PSCW 252, 256 (1946). 
54 Common Motor Carriers—Rates and Charges, 31 PSCW 501, 504 (1947). 
675 Tbid. 
‘ ion Common Motor Carriers—Rates and Charges, MC 1135, PSCW, March, 


*7 Common Motor Carriers—Rates and Charges, 31 PSCW 501 (Feb. 19, 
1947). As of this date, seven of the 24 short-line carriers published volume rates 
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About the same time, the Commission authorized a 20% increase 
in railroad class rates, superseding the 6% increase which had been 
restored in 1946.57® On December 8, 1947, the railroads obtained a 
further emergency increase of 10%, to be applied on the amount of 
the total freight charges, as shown in the freight bill.*”® Two days later, 
the same percentage increase in motor carrier class, volume, and com- 
modity rates was authorized.5*° Another 10% increase in railroad 
freight charges was authorized in February, 1948.5" Parallel action 
for the motor carriers was taken in June 1948, except that the increase 
in volume rates was sought and authorized only for shipments moving 
under the 16,000 and 20,000 Ib. minimum weights.** In June 1948, 
the Commission authorized a temporary increase of 25% in railroad 
class rates, in lieu of the two emergency 10% increases, and in De- 
cember, 1948, this increase was made permanent.5* Similar action 
was taken for the trucking industry in March, 1949, when, super- 
seding the two emergency 10% increases, a permanent increase of 
25% in the minimum and maximum scale of class rates was pre- 
scribed and 25% increases in volume and commodity rates author- 
ized.5* Again these increases were prescribed only as maxima for 
the short-line carriers. 

After rejecting a requested increase in railroad rates in May, 1949, 
the Commission authorized a general 9% increase in November, 
1949.5 And in May 1950, the Commission prescribed increases in 
the minimum and maximum scale of common motor carrier class 
rates which it estimated would amount in the aggregate to 9144%.** 





only, while seventeen published class rates on a level lower than the maximum 
level prescribed for them in 1942. Only four of the 24 had taken advantage of the 
1 cent and 2 cent emergency increases authorized in January, 1946. Id. at 517-8. 

578 Wisconsin Railroads—Freight Rates, 31 PSCW 526 (Feb. 21, 1947). 

579 Railroads—Freight Rates and Charges, 32 PSCW 503 (1947). 

580 Common Motor Carriers—Rates and Charges, 32 PSCW 516 (interlocutory 
order, 1947). 

581 Railroads—Freight Rates and Charges, 2 R 1866, PSCW, Feb. 28, 1948. 

582 Common Motor Carriers—Rates and Charges, MC 1218, PSCW, June 21, 

8. 


583 Railroads—Freight Rates and Charges, 2 R 1866, PSCW, June 30, 1948, and 
Dec. 3, 1948. 

5% Common Motor Carriers—Rates and Charges, MC 1218, PSCW, March 15, 
1949. As has been indicated, the authorization was made effective for volume 
rates on shipments moving under the 16,000 and 20,000 lb. minimum rates by 
basing them on 35% and 324%, respectively, of the increased 1st class rates. 

58 Railroad—Freight Rates and Charges, 2 R 1866, PSCW, May 6, 1949, 
November 28, 1949. 

58% Common Motor Carriers—Rates and Charges, MC 1329, PSCW, May 12, 
1950. The Commission did not order a blanket percentage increase in all rates, 
but ordered a 7 cent increase in the Ist class rate, with all other classes taking 
increases related to 7 cents by their percentage relations to 1st class. 
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For the short-line carriers these increases were prescribed only as 
maxima. No increase in volume or commodity rates, however, was 
authorized. 

Taking pre-World War II rates as 100, common motor carrier 
intrastate class rates have been increased approximately 76%, while 
on the same basis railroad intrastate class rates have been increased 
approximately 64%. This does not mean that trucking charges for 
freight moving under class rates are uniformly higher than corre- 
sponding railroad charges in the state, because the bases used for 
computing rate mileage are different. 

Unfortunately, the writer has been unable to find any information 
in or outside the Commission to enable one to judge to what extent 
these rate differences affect competition between the railroad and 
trucking industries. 


(2) Criteria for determining reasonable earnings 


Since 1938, increases in intrastate common motor carrier (as well 
as railroad) rates have followed corresponding increases in interstate 
rates. This raises the question whether there has been any inde- 
pendent justification for the increases in intrastate rates. Before ex- 
ploring this question, two difficulties encountered by the Commission 
in regulating intrastate common motor carrier rates should be noted. 
First, most motor carriers engaged in intrastate common carrier 
operations are also engaged in interstate common carrier operations 
and many, in addition, perform contract carrier services, both intra- 
and inter-state. Yet data are not available segregating revenues and 
expenses derived from intrastate common carrier operations. As a 
result, the profitability of intrastate common motor carrier operations 
must be deduced from data on the total operations of the Wisconsin 
carriers. Secondly, the Commission has been given the task of pre- 
scribing minimum and maximum rates for approximately 100 com- 
mon motor carriers, operating under different conditions and at vary- 
ing profit levels. As a practical matter, competitive conditions in the 
industry and consideration of the interests of shippers both require 
that the Commission establish uniform rates. Whatever rates are 
established therefore, inevitably will be too low for some carriers and 
too high for others. But if the task is to be accomplished at all, the 
Commission must consider the financial condition of the industry as 
a whole, as reflected in aggregate or average figures. 

The operating ratio is the Commission’s guide in determining the 
financial condition of the industry as a whole. This ratio of total 
annual operating expenses to total annual operating revenues indi- 
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cates how much of each dollar of revenue must go to meet the ex- 
penses of carrying on the business. If it is greater than 100, expenses 
exceed revenues. Operating expenses, for this purpose, include ex- 
penditures for wages and salaries, gasoline, tires and tubes, repair 
parts, insurance, office supplies, purchased maintenance for revenue 
vehicles owned and operated, purchased transportation both over- 
the-road and for local pick-up and delivery, etc.; depreciation; all 
taxes other than income taxes; and operating rentals. To ascertain 
the operating ratio, the Commission aggregates the annual operating 
revenues and expenses of all the carriers for whom data are available. 
This raises questions of representativeness and of the segregation 
of intrastate operations mentioned above. 

The use of the operating ratio, instead of a percentage return on 
investment, may be justified for the following reasons—(a) in the 
trucking industry, the individual carrier’s aggregate annual operating 
expenses exceed his aggregate dollar amount of investment. This 
means that a fair return on the investment, if taken as the sole cri- 
terion, may nevertheless produce a very high operating ratio and 
subject the carrier to undue risk of loss, should expenses increase or 
revenues decrease, to a greater extent than was anticipated by the 
Commission when it set the rates; (b) to base a fair rate of return 
on average or aggregate profits and average or aggregate investment 
in the industry would result in even greater diversity of treatment of 
the individual carriers, because the amounts invested by them vary 
even more than their operating ratios; and (c) as a matter of adminis- 
tration, it is simpler to use the operating ratio. Investment figures 
are more difficult to assemble and scrutinize. Nevertheless the question 
remains, and will be considered, whether the Commission is justified 
in ignoring return on investment as a factor in fixing rates. 

The 10% increase in 1938. Even rough figures on the profitability 
of common motor carrier operations in Wisconsin are available only 
since 1932. Total operating revenues (including revenues from intra- 
state operation and the Wisconsin portion of interstate operation) 
increased from $1,441,494 in 1932 to $3,807,629 in 1938 or 164%; 
operating expenses increased from $1,047,400 to $2,803,970 or 168%; 
net operating income (after making other deductions from revenue 
not classified as operating expenses) from $91,544 to $424,445 or 
364% and tons carried from 196,406 to 619,136 or 215%.5*7 





587 COMPARATIVE STATISTICS OF COMMON CARRIERS IN WIsconsIN, PSCW 11 
(Dec., 1939). The report states: 
How far these absolute and percentage figures actually represent the in- 
crease in common carrier truck operations is open to question. That they 
materially exaggerate the increases there is no doubt in as much as over the 
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The operating ratios in these years, 1932 to 1938, both inclusive, 
fluctuated between 73% and 75%,*** which would indicate that the 
common motor carriers were engaged in fairly profitable operation 
during this period. Yet intrastate common motor carrier rates were 
increased by 10% in 1938.5°° This increase was justified by the 
Commission in its opinion solely on the basis of a showing of unprofit- 
able operation during 1937 by 95 interstate common motor carriers 
serving the territory around Chicago.®*° But judging from the oper- 
ating ratios given above, it was erroneous to draw any conclusion 
about the profitability of intrastate operations from the figures on 
interstate business. The Commission itself supported this conclusion 
in 1939, after the increase had gone into effect. 


In contrast with the fairly consistent upward trend of operat- 
ing income for the intrastate operators, the net earnings of the 
[carriers doing an interstate business only in Wisconsin] have 
varied abruptly and quite widely all the way from a deficit of 
$384,626 for 1937 to a net income of $641,187 for 1938.5" 


It is difficult to avoid the conclusion that the 1938 increase was 
authorized primarily because interstate rates had been increased 
and not because there was a need for additional revenues from intra- 
state business. 

The 6% increase in 1942. No readily accessible data, similar to 
those given for the period from 1932-1938, are available on the 
financial condition of carriers doing an intrastate business in 1939, 
1940 and 1941. Only revenue figures are available. Total operat- 
ing revenues of these carriers in 1941 (from intrastate operation 
and the Wisconsin portion of interstate operation) amounted to 
$6,933,869, an increase of 48.9% over 1939 and 35.5% over 1940.5 
The 6% increase authorized in 1942 was justified on the basis of a 
showing that the operating ratio of the interstate carriers in the north- 





period a number of operators who formerly were engaged in interstate busi- 

ness only, by entering on Wisconsin intrastate operation brought into this 

intrastate group the Wisconsin proportions of Wisconsin interstate operations 
of which no account was taken in years before the intrastate operations were 
commenced. 

588 Ibid. The operating ratios were calculated by the writer on the basis of 
Table VI. The Commission’s caveat must, however, be noted: . the compila- 
tion of the records that are at present made . . . are to a considerable extent ns 0 
shift in character and have to be carefully analyzed when used to measure the 
growth of the industry or for many other purposes.” Jd. at 9 
om Common Motor Carriers—Rates and Charges, 2 R 255, MC 1, May 7, 


$9 Thid. 

51 COMPARATIVE STATISTICS OF CoMMON CARRIERS IN WIscoNsIN, PSCW 
11-13 (Dec., 1939). 

52 BIENNIAL REporT, PSCW 29 (1942). 
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western region (in which Wisconsin falls) for the fourth quarter of 
1941 was 100.6 and that the situation of six Class A Wisconsin com- 
mon motor carriers corroborated this showing.5* But the data on the 
six Wisconsin carriers were based on their total operations, including 
total revenues derived from interstate business. Again, the assump- 
tion was made that these results were also typical of intrastate op- 
erations. 

The 1946 increases. The emergency increases authorized in January 
and June 1946, were similarly justified. It was shown that for the 
third quarter of 1945, the operating ratio of thirteen interstate car- 
riers in the northwestern region was close to 100,5% and the ratio of 
eleven intrastate carriers increased from 101.2 in 1944 to 106.6 in 
1945.5 But again, total operations were considered. The increases 
of December 1946, which displaced the emergency increases author- 
ized earlier in the year, were justified on the basis of the same data.5* 
In explaining the emergency increases, the Commission admitted, 
“Tt is not clear whether [they are] proper in order to meet the alleged 
revenue needs of the carriers,’’*** but pointed to the increases in 
interstate rates approved by the ICC.5*® The December 1946 action 
was explained as “essentially a tariff-revision matter rather than a 
revenue matter.’’6° 

The 15% increase in 1947. In 1947, for the first time, the Commis- 
sion indicated that it was aware that a showing of revenues and ex- 
penses based upon total operations, including interstate and intra- 
state common carrier, as well as contract carrier, operations, might 
not be representative of the intrastate common carrier operation 
alone.*” Accordingly, in justifying the 15% increase then authorized, 
it sought to estimate the profitability of intrastate common carrier 
operations on the basis of the data at hand. For their total operations 
during 1945, the operating ratio of the Class A carriers was 99.1%; 
the Class B carriers, 102%;** the Class C carriers, 90.9%; the Class 





5% Common Motor Carriers—Rates and Charges, 26 PSCW 19, 21 (1942). 

5% Common Motor Carriers—Rates, 30 PSCW 177, 394 (1946). 

5% 30 PSCW 177, 180 (1946). 

5% 30 PSCW 394, 397 (1946). 

597 Common Motor Carriers—Rates and Charges, 31 PSCW 252, 256 (1946). 

598 30 PSCW 177, 182 (1946). 

599 bid. 

600 31 PSCW 252, 256 (1946). 

601 Common Motor Carriers—Rates and Charges, 31 PSCW 501 (1947), from 
which all facts in this and the next two paragraphs are taken. 


602 Excluding one Class B carrier, whose expenses almost doubled his revenues, 
the ratio of the Class B carriers would have been 95.4%. Id. at 510. 
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D carriers, 93.6%; and all the carriers, 99.2%.** Revenues from Wis- 
consin intrastate common carrier operations (which in 1945 amounted 
to $4,581,541) accounted for only 27.7% of the revenues from the 
total operations, though for some of the smaller carriers they ac- 
counted for almost 100% of the total revenues and for two of the 
largest carriers who together received almost 50% of the intrastate 
common carrier revenues, they accounted for 80% of the total. For 
the first three quarters of 1946, data were available only on 22 Class 
A carriers doing intrastate business. Based on their total operations, 
these carriers showed operating ratios of 98.7% for the first quarter, 
94.8% for the second and 95.5% for the third. 

The Commission stated that there was nothing in the record to 
support a conclusion that intrastate traffic was more remunerative 
than interstate traffic. It would seem, however, that the carriers 
seeking to have intrastate rates increased should have been required 
to bear the burden of proving that intrastate traffic was unremunera- 
tive. Apparently, the Commission thought this burden was discharged 
by a showing that interstate rates had been increased to a greater 
extent than intrastate rates and were then higher than intrastate 
rates. But it is difficult to see how this, without more, proves the 
point. It might merely have underscored the comparative unprofit- 
ableness of interstate traffic. 

Assuming that the operating ratio of 99.2% (for all carriers) also 
revealed the unprofitability of intrastate traffic, the Commission esti- 
mated that cost increases effective during 1947 would consume be- 
tween 10% and 15% of the revenues. Since no data were available 
on the relative profitableness of traffic moving under different rates, 
the Commission allowed a 15% increase across-the-board. 

Taking the figures relied upon by the Commission, it should be 
noted how differently this increase affected the different classes of 
carriers. 

The emergency increases in 1947 and 1948. Although Section 194.18 
(7) authorizes the Commission to require common carriers to file 
reports and other data, it has not exercised this authority to call 
for the submission of data segregating intrastate operations. Instead, 
beginning with the first 10% emergency increase authorized at the 
end of 1947,° it refined the data already available so that they would 
afford a more adequate basis for inferences as to the profitability 
of intrastate traffic. Going back to 1945, the Commission showed 

6° Common Motor Carriers—Rates and Charges, 31 PSCW 501 (1947). Ex- 
cluding the same one Class B carrier, the ratio of all the carriers would have 


been 98.1%. 
** Common Motor Carriers—Rates and Charges, 32 PSCW 516 (1947). 
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that the operating ratio, based on total operations during that year, 
of 3 Class A carriers, deriving more than 50% of their total revenues 
from intrastate traffic, was 97.4%; 14 Class B carriers, deriving more 
than 50% of their total revenues from intrastate traffic, 94%; and the 
17 combined, 96.8%. For 1946, the corresponding ratios were 96.6%, 
89.8% and 95.4%. Based on total operations during 1945, the operat- 
ing ratio of 9 Class A carriers, deriving more than 10% of their total 
revenues from intrastate traffic, was 98.6%; 23 Class B carriers, de- 
riving more than 10% of their total revenues from intrastate traffic, 
94.9% and the 32 combined, 98.1%. For 1946, the corresponding 
ratios were 97.8%, 89.5% and 96.6%. Data for the first three quarters 
of 1947 were available only for all Class A carriers. Based on total 
operations, the operating ratio of those Class A carriers deriving more 
than 50% of their total revenues from intrastate traffic was 95.1% 
for the first three quarters of 1946, and 96.4% for the first three 
quarters of 1947. For the Class A carriers deriving more than 10% 
of their total revenues from intrastate traffic, the operating ratio was 
96.1% for the first three quarters of 1946 and 95.6% for the first 
three quarters of 1947. For the Class A carriers deriving more than 
50% of their total revenues from intrastate traffic, the operating 
ratio for the third quarter of 1946 was 95.5% and for the third quar- 
ter of 1947, 98.1%. For the Class A carriers deriving more than 10% 
of their total revenues from intrastate traffic, the corresponding ratios 
were 94.7% and 96.1%. 

From these figures it would seem that (i) while the carriers were 
uniformly better off in 1946 than in 1945, 1947 was not likely to be 
as good as 1946; (ii) while the group of carriers deriving more than 
50% of their total revenues from intrastate traffic did better in 1945 
and 1946 than the group of carriers deriving more than 10% of 
their total revenues from intrastate traffic, they were not doing as 
well as the latter group in 1947. The differences in results for 1945 
and 1946, however, were due mainly to the situation of the Class A 
carriers, for the Class B carriers seemed to do about the same, re- 
gardless of the amount of intrastate traffic they handled; and (iii) the 
Class B carriers operated more profitably than the Class A carriers. 


6% Common Motor Carriers—Rates and Charges, 32 PSCW 516, 524 (1947). 
The following table may facilitate comparison of these figures. 
































50% Group 10% Group 
Period Class A Class B Combined Class A Class B Combined 
Year 1945 97.4 94.0 96.8 98.6 94.9 98.1 
Year 1946 96.6 89.8 95.4 97.8 89.5 96.6 
3 quarters, 1946 95.1 Not Available 96.1 Not Available 
3 quarters, 1947 96.4 ™ - 95.6 7 . 
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The Commission pointed out that the Class B carriers deriving more 
than 10% of their total revenues from intrastate traffic, on the aver- 
age, received 56.6% of their revenues from this source, as compared 
with the average 50.2% for all carriers deriving more than 10% of 
their total revenues from intrastate traffic. However, the Class B 
carriers deriving more than 50% of their total revenues from intra- 
state traffic, on the average, received 79% of their total revenues 
from this source, as compared with the average 79.4% for all carriers 
deriving more than 50% of their total revenues from intrastate traffic. 
It did not seem possible, therefore, to attribute the greater profita- 
bility of operation by the Class B carriers to the greater profitability 
of intrastate, as compared with interstate, business. Nor could such 
a conclusion reasonably be reached on the basis of any comparison 
between the figures for the 50% and 10% groups as a whole. Accord- 
ingly, the Commission concluded that the operating ratios based 
upon total operations were also fairly representative of results from 
intrastate business. Because wage increases had been granted in 
November 1947, and other costs had increased, the Commission, in 
the light of these operating ratios concluded that the 10% emergency 
increase was justified. 

When it authorized an additional emergency 10% increase in 
June 1948,° the Commission based its action on data on 24 Class 
A and Class B carriers deriving more than 25% of their total revenues 
from intrastate traffic. Based on total operations in 1947, the operat- 
ing ratio of these carriers was 97%; 6 had deficits, 6 (none in Class A) 
enjoyed operating ratios of less than 90%, 4 (including 1 Class A 
carrier) had operating ratios of from 95% to 97%, 4 (including the 2 
class A carriers handling the greatest amount of intrastate traffic) 
had operating ratios of from 96% to 97% and 4 (including 2 Class 
A carriers) had operating ratios of from 97% to 100%. Reconstructing 
the 1947 experience on the basis of anticipated cost levels, the Com- 
mission estimated that the operation ratio of the 24 carriers would 
have exceeded 100, and so it authorized the increase. 

The 25% increase in 1949. In allowing the 25% permanent increase 
in March, 1949,°°7 the Commission relied entirely upon Class A 
carrier data. It showed that, based on total operations, 3 Class A 
carriers deriving more than 50% of their total revenues from intra- 
state traffic, had operating ratios of 96.1% for 1947, 94.2% for the 
first three quarters of 1948 and 91.6% for the third quarter of 1948. 


oo Common Motor Carriers—Rates and Charges, MC 1218, PSCW, June 21, 





o“ Common Motor Carriers—-Rates and Charges, MC 1218, PSCW, Mar. 15, 
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For 8 Class A carriers deriving more than 25% of their total revenues 
from intrastate traffic, the corresponding ratios were 99.8%, 96%, 
and 95%. For 11 carriers deriving more than 10% of their total 
revenues from intrastate traffic, the corresponding ratios were 99%, 
94.8% and 94.5%. 

The 10% and 25% groups included 2 carriers in the process of 
financial reorganization. Excluding them would have lowered the 
operating ratios for these two groups. But for this fact, the figures 
might have lent themselves to the conclusion that intrastate traffic 
was more profitable than interstate traffic for the Class A carriers. 
As it was, no conclusion one way or the other was possible. The 
Commission, however, assumed that intrastate common carrier 
traffic was as remunerative (or unremunerative) as all other traffic. 
Even so, the operating ratios for the third quarter of 1948, the only 
period during which the additional 10% increase of 1948 was reflected, 
indicated profitable operation. But additional wage increases had 
been incurred in November, 1948, and the Commission allowed the 
resulting cost increases to be passed on in rates. 

The 9.257% increase in 1950. Traffic fell off sharply in 1949. Reve- 
nues from intrastate traffic amounted to $5,817,415 in 1947,5* 
rose to $7,090,240 in 1948 and fell to $6,422,994 in 1949.°°® Based on 
their total operations, the operating ratio in 1948 of all Class A 
carriers deriving more than 50% of their total revenues from intra- 
state traffic was 94.3%; in 1949 it was 95.1%. For Class A carriers 
deriving between 15% and 50% of their total revenues from intra- 
state traffic, the corresponding ratios were 100.2% and 103.6%. For 
those deriving between 5% and 15% of their total revenues from 
intrastate traffic, the corresponding ratios were 93.8% and 97.9%, 
and for those deriving less than 5%, 93.5% and 97%. For all Class A 
carriers, the corresponding ratios were 94.8% and 98.1%. Based on 
their total operations, the operating ratio in 1948 of all Class B carriers 
deriving more than 50% of their total revenues from intrastate traffic 
was 94.3%; in 1949 it was 95.8%. For Class B carriers deriving be- 
tween 15% and 50% of their total revenues from intrastate traffic, 
the corresponding ratios were 92.8% and 93.3%. For those deriving 
less than 15% of their total revenues from intrastate traffic, the oper- 
ating ratio in 1948 was 98.8%. No data were available for these 
carriers for 1949. For all Class B carriers, the corresponding ratios 


on Common Motor Carriers—Rates and Charges, MC 1218, PSCW, June 21, 





ae Common Motor Carriers—Rates and Charges, MC 1329, PSCW, May 12, 
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were 94.1% and 94.6%; for all carriers, Class A and Class B, they 
were 94.8% and 98%.*° 

It was clear from these figures that (i) 1949 was not as good a 
year for the carriers as 1948; (ii) Class B carriers were not uniformly 
better off than Class A carriers. No difference in profitability was dis- 
cernible between Class A and Class B carriers deriving more than 
50% of their total revenues from intrastate traffic; Class B carriers 
in the 15%-50% group seemed to be doing much better than Class A 
carriers in that group, but Class A carriers in the less than 15% group 
seemed to be doing much better than Class B carriers in that group; 
and (iii) no conclusion could be reached as to the relative profitable- 
ness of intrastate operations as compared with that of total opera- 
tions. As the Commission explained: 


All of the above showings of operating ratios indicate that 
some additional revenues would have been necessary to produce 
reasonably adequate net earnings. But they are so inconsistent 
as between groupings of carriers according to the percentage of 
intrastate common carrier revenues to total carrier revenues that 
many different results as to the profitableness of the intrastate 
business could be reached, depending upon what groups or com- 
binations of groups of carriers were taken into consideration. . . . 
[F]urther computations were made which gave weight to the 
amounts of intrastate traffic handled by each of the carriers, and 
the operating ratios for the total business of each. The results of 
these computations indicated operating ratios for the entire 
intrastate common carrier business of all carriers of 94.8% for 
the year 1948 and 97.5% for the year 1949. 


It did not however explain the nature of these computations. The 
resulting operating ratios, however, were practically the same as 
those based on total operations (94.8% and 98%). 

Assuming that the volume of traffic in 1950 would be no greater 
than in 1949 and estimating that wage and other cost increases would 
take 4.83% of the revenues and that a 3% increase in rate levels 
would be necessary to afford reasonably adequate net earnings from 
intrastate common carrier traffic even if no additional cost increases 





$10 Common Motor Carriers—Rates and Charges, MC 1329, PSCW, May 12, 
1950. The following table may facilitate comparison of these figures. 
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had been incurred, the Commission authorized increases which it 
calculated would increase revenues by 914%." 

Operating ratio and return on investment. The Commission does not 
seem to have followed any fixed standard as to when an operating 
ratio will be deemed so high as to make the rates unreasonably low, 
or so low as to make the rates unreasonably high. Nor has it discussed 
this problem in any of the trucking cases. In the 1949 proceeding, 
the Commission stated: 

The process of determining proper rates, or rate levels, is some- 
thing more than a matter of mathematical computations. Such 
considerations as the effect rate changes will have on the traffic 
and the effect of wage and price changes in stimulating manage- 
ment to adjust their operations to achieve maximum overall 
efficiency do not lend themselves readily to mathematical meas- 
urement and must be left in large part to judgment.*!” 


While this general view is sound enough, doubt may be expressed 
as to whether the Commission has not itself been a victim of purely 
mathematical computations. 

Until June, 1948, the Commission increased rates without even 
estimating what the operating ratio would be after the increases 
became effective. At that time, the Commission estimated that the 
second emergency 10% increase would bring the operating ratio of 
the 24 Class A and Class B carriers deriving more than 25% of their 
total revenues from intrastate traffic down to 94%." Actually, for 
the third quarter of 1948, the operating ratios of the Class A carriers 
varied from 91.6% to 95%, depending upon the percentage of total 
revenues derived from intrastate traffic.* Excluding the two carriers 
in process of readjustment, the upper limit of the range would have 
been at a figure below 95%. In allowing the 25% permanent increase 
in 1949, the Commission estimated that the operating ratio of all the 
carriers (including the two in especiaily bad financial straits) would 
be brought down below 94%.** For 1948 as a whole, the operating 
ratio of all the carriers was actually 94.8% and for 1949, 98%.** 

611 Common Motor Carriers—Rates and Charges, MC 1329, PSCW, May 12, 
1950. Because of the manner in which the increases were made effective, it may 
not have been possible to confine the increases to 7.83%. Otherwise, it is difficult 


to see why the increases should have exceeded that figure. 
%12 Common Motor Carriers—Rates and Charges, MC 1218, PSCW, March 


15, 1949. 
613 Common Motor Carriers—Rates and Charges, MC 1218, PSCW, June 21, 
948. 





, 614 Common Motor Carriers—Rates and Charges, MC 1218, PSCW, Mar. 15, 
949. 

615 Ibid. 

66 Common Motor Carriers—Rates and Charges, MC 1329, PSCW, May 12, 
1950. 
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In authorizing the 914% increase in 1950, the Commission estimated 
that the operating ratio of all the carriers would be brought down 
slightly below 95%.*!7 

The carriers have argued that any ratio above 93% is unreasonably 
high. Although the writer will not attempt to suggest a different 
figure, or a zone of reasonable operating ratios, nevertheless certain 
considerations which are important in determining a reasonable op- 
eration ratio and which the Commission seems to have ignored, 
will be respectfully mentioned. The 93% figure was used as a standard 
before the war. Since then, rates have increased approximately 76% 
and revenues approximately 70%. There is little doubt but that reve- 
nues have increased to a greater extent, proportionately, than invest- 
ment. This means that a 1% difference in the operating ratio now 
has a greater effect upon the percentage return on investment than 
it did before the war and that the operating ratio may now approach 
closer to 100 and yet yield a fair return on the investment.®'* Even 
though it may not be reasonable or possible to adopt return on in- 
vestment as the exclusive criterion in fixing trucking rates, neverthe- 
less this criterion should be given some consideration in determining 
the reasonableness of the operating ratio. 


2. Public Contract Carrier Rates 


In 1934, the Commission required public contract carriers generally 
to comply with the maximum rates fixed for common carriers.*!® 
However, the number of public contract carriers actually subject to 
these rates was very small because the Commission exempted from 


mee Motor Carriers—Rates and Charges, MC 1329, PSCW, May 12, 





19 

18 A 1% reduction in the operating ratio will tend to increase the percentage 
return on investment by the ratio of total annual operating revenues to total 
investment. This may be demonstrated mathematically as follows: 

Let OR = operating ratio, Y = % return on investment or 

total annual operating revenues — total annual operating expenses, 
total investment 
and X = total annual operating revenues 
total investment 

Then Y = X — OR x X. Assuming X to be constant, Ay = —X A(OR) 
If A(OR) = —1%, Ay = +X%. 
There is evidence to indicate that currently a 1% change in the operating ratio 
will mean at least a 4% change in the rate of return on the investment. J. H. 
Parmelee, vice-president of the Association of American Railroads, has testified 
that in 1947, the latest year for which statistics were available, motor carriers 
of property invested 27 cents to produce $1 of annual operating revenue, as 
compared with 42 cents by motor carriers of passengers, 83 cents by water car- 
riers, 86 cents by air carriers, and $2.64 by the railroads. Hearings before the 
Subcommittee on Domestic Land and Water Transportation, Senate Committee 
on Interstate and Foreign Commerce, pursuant to S.Res. 50, 8lst Cong., 2 Sess. 
(1950) at 35. 

1 Freight Rates and Practices, 6 PSCW 271, 288 (1934). 
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rate regulation the hauling of commodities which composed the bulk 
of the public contract carrier’s business.**° Since then, of the exempt 
services, only local and long-distance moving have been brought 
under rate regulation. 


a. Local and long-distance moving 
(1) Local moving rate structure and rate level 


Minimum rates are presently in effect for local moving *' in cities 
of 4000 or greater population. In cities of from 4000 to 15,000 popu- 
lation, the minimum rates are $1.75 per hour for van and driver, 
and 65 cents per hour for each helper; in cities of from 15,000 to 
100,000 population, excluding cities in Milwaukee County, they are 
$2.25 and 75 cents; in Milwaukee County, $2.75 and $1.00;* in 
Kenosha, $1.75 and 75 cents when trucks of a capacity of 450 cubic 
feet or under are used and $2.25 and 75 cents when trucks of a 
capacity in excess of 450 cubic feet are used ;** and in Racine, $2.50 
and 85 cents.** A minimum charge equivalent to the minimum rate 
for one hour is also prescribed.** 

Local moving rates have been fixed on a time basis and not, as we 
shall see in the case of long-distance moving, on a weight and distance 
basis because of the nature of the moving business. As the Commission 
explained,** shippers of household goods or office effects ordinarily 
require the carrier to pick up the goods from the room where they 
are in use and deliver them to the room and even the exact spot where 





%0 The services exempt are described infra in connection with private contract 
carrier rate regulation. 

*! Local moving is defined as movements of used household goods and office 
furniture and equipment entirely within Milwaukee County, or entirely within a 
= Je municip ity, or between a municipality and other municipalities immedi- 

tely contiguous thereto. Long-distance moving is defined as all other movements 
of used household goods and office furniture and equipment. Contract Motor Car- 
riers— Rates on Household Goods, etc., 8 PSCW 342, 347-348 (1935). In 1946, the 
carriers pro that local moving be defined as including any movements under 20 
miles. The Commission rejected the proposal, preferring the existing definite line 
of demarcation to the uncertainties of mileage computation which the shipper 
could not possibly check. Contract Motor Carrier Rates—Long-Distance Moving, 
30 PSCW 407, 426 (1946). 

#2 The foregoing minimum rates were originally set forth in the Appendix to 
the opinion in Contract Motor Carriers—Rates on Household Goods, etc., 8 
PSCW 342, 351 (1935). They were reaffirmed in Contract Motor Carriers— 
Moving Rates, 20 PSCW 514, 538-540 (1939) and 21 PSCW 616, 627-630 
(1939). 

( 3 Contract Motor Carriers—Rates on Household Goods, etc., 9 PSCW 566 
1935) 

#4 Contract Motor Carriers—Moving Rates, 21 PSCW 616, 629 (1939). 

#6 Contract Motor Carriers—Moving Rates, 20 PSCW 514, 539 (1939). 

6 Contract Motor Carriers—Rates on Household Goods, etc., 8 PSCW 342, 
343 (1935); Contract Motor Carriers—Moving Rates, 20 PSCW 514, 519 (1939). 
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they will be used. The services rendered by a particular carrier will 
thus vary according to the physical conditions of the premises and 
the demands of the shipper. Because the services rendered by the 
carrier at the premises account for the major part of the cost of the 
local moving operation, the time basis will best reflect the cost of 
these various services. But in long-distance moving, the cost of 
hauling between the premises is usually greater than the cost of the 
services performed at the premises and the weight-distance basis will 
best reflect this cost. 

The Commission has been asked to fix additional minimum charges 
for accessorial services rendered by the carrier, such as packing and 
crating, moving pianos, carrying goods extra flights of stairs, and 
using hoisting apparatus or other special equipment to handle heavy 
or bulky articles. In 1939, the Commission outlined the accessorial 
services which were not intended to be covered by the basic minimum 
rates, but it refused to prescribe minimum charges for these services, 
largely because of the lack of any agreed basis therefor.*?7 

No maximum rates for local moving have been established. The 
Commission was of the opinion in 1939 that competition among local 
movers will serve to safeguard the shipper against the exaction of 
excessive charges.®® 

Finally, the contract carriers performing local moving as isolated 
instances of transportation are also required to abide by the estab- 
lished minimum rates.*° 

In fixing the rate level, the Commission began in 1935 by taking 
the minimum rates adopted by the Wisconsin Code Authority, which 
it regarded as reflecting the then going rates for the several classes 
of cities. Though its action was stated to be of a temporary and emer- 
gency nature, these rates, except in Kenosha and Racine, have re- 
mained in effect to this day. 

The minimum rates fixed for local moving in Milwaukee County 
have aroused extended controversy. In 1939, the Commission recon- 
sidered these rates in the light of the objection that they were too 
low and retained them. In so doing, it laid bare a conflict of interest 
within the industry itself between the Milwaukee Furniture Movers’ 
Association, described by the Commission as “representing the larger 
and better-established movers, with more extensive equipment, 





"7 Contract Motor Carriers—Moving Rates, 20 PSCW 514, 539 (1939), aff'd 
on rehearing, 21 PSCW 616 (1939). 


8 Contract Motor Carriers—Moving Rates, 20 PSCW 514, 531 (1939). 
9 Td. at 538. 


° Contract Motor Carriers—Moving Rates, 20 PSCW 514 (1939), aff'd on 
rehearing, 21 PSCW 616 (1939). 
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catering in larger part to the relatively well-to-do part of the popula- 
tion [and] engaged also in the storage warehouse business and other 
lines of activity,’”’ and the Independent Movers’ Association, de- 
scribed by the Commission as representing mostly “members en- 
gaged in the moving business only, with only a single vehicle or two, 
working on the trucks themselves and catering more to less prosperous 
classes of patrons.” 

Examining the cost figures, the Commission found that the existing 
minimum rates were probably unduly low for the members of the 
Milwaukee Association, but permitted more than half of the total 
number of Milwaukee movers, represented in the main by the Inde- 
pendent Association, to earn a fair profit. Under these circumstances, 
it concluded that an increase in the minimum rates was not justified 
because it was not needed by more than half the movers, it would 
impose an undue hardship upon the poorer people who moved more 
frequently than the well-to-do and it would induce people to rent a 
trailer and move themselves, reducing the volume of business of the 
. industry as a whole. 

In 1940, the Household Goods Moving Division of the Wisconsin 
Motor Carriers’ Association and 10 individual carriers petitioned the 
Commission to increase the rates in Milwaukee County. Again it 
was argued that these rates were unduly low, but this time it was also 
contended that competition had forced maximum rates to the mini- 
mum rate level. The Commission refused to reconsider the established 
rates and refuted the carriers’ contention by showing that the tariffs 
of 9 of the 10 individual petitioners set forth rates higher than the 
minimum rates. No further effort to increase these minimum rates 


has been made to date. 
(2) Long-distance moving 
(a) The rate structure 


Maximum, as well as minimum, rates are presently in effect for 
long-distance moving from, to, or between, cities and villages of 
2000 or greater population. The scale of maximum rates presently 
in effect was promulgated in 1948, the scale of minimum rates, in 


1939. 


31 Contract Motor Carriers—Moving Rates, 283 PSCW 204 (1940). 

82 Contract Motor Carriers—Long-Distance Moving, MC-1, Sub-2, PSCW, 
Oct. 1, 1948. The Commission in this J perpen also refused to grant the request 
of the long-distance movers to extend rate regulation to cities and villages with 
less than 2000 population. 

683 Contract Motor Carriers—Moving Rates, 20 PSCW 514, 541-544, aff'd on 
rehearing, 21 PSCW 616, 630-634 (1939). The latter order revised and clarified 
the rules and regulations accompanying the rates. 
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The established minimum and maximum rates vary with the weight 
of the shipment and the distance it is hauled. The less-than-truckload 
minimum and maximum rates are subject to a minimum weight of 
500 Ibs. The basic truckload rates assume a load of 2000 Ibs. or less. 
Additions to the basic rates, aiso increasing with mileage, are pre- 
scribed for every 100 Ibs. in excess of 2000 Ibs. Mileage is computed 
on the basis of airline distances. 

The hauling of used household goods and office furniture and equip- 
ment for the United States is exempt from rate regulation. The 
Commission also stands ready to grant exceptions from the estab- 
lished minimum rates to movers hauling for charitable, educational, 
religious, relief and eleemosynary institutions.™ As in the case of 
local moving, contract carriers performing long-distance moving as 
isolated instances of transportation are required to charge the estab- 
lished minimum rates. 

The Commission considered the possibility of basing long-distance 
moving rates on a combination of a terminal charge computed on a 
time basis and a hauling charge computed on a weight and distance 
basis. But it discarded it because of its complexity. It also rejected 
the use of space, instead of weight, as the measure of charges, al- 
though the tariffs applicable generally in interstate commerce use 
space. In these tariffs, each separate article is classified and a set 
number of cubic feet listed for each class. This system permits exact 
advance estimates of total charges, but fails to give consideration to 
the fact that two pieces of furniture put in the same class may vary 
widely in dimensions and weight. For this reason, and because Wis- 
consin movers favored the weight basis, the Commission retained 
it. 

The 1935 order required mileage to be computed on the basis of 
the “shortest recognized highway mileage between point of origin 
and point of destination via route available for motor van transpor- 
tation.”” Because no standard highway mileage tables were available, 
it was impossible to check accurately the lawfulness of the charges 

of the various carriers. So in 1939, the Commission for the first time 
in connection with motor carrier rate regulation, adopted airline 
distances as the measure of rate mileage.** The movers, however, 
were not entirely satisfied with this novel method of computing mile- 





‘4 Contract Motor Carriers—Moving Rates, 21 PSCW 414 (1939). 

*6 Contract Motor Carriers—Moving Rates, 20 PSCW 514, 536 (1939). 
% Td, at 538. 

%7 Contract Motor Carriers—Moving Rates, 20 PSCW 514, 534 (1939). 
8 Contract Motor Carriers—Moving Rates, 20 PSCW 514, 535 (1939). 
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age because, they contended, it often resulted in wide discrepancies 
from actual highway distances. In 1946, they requested the Commis- 
sion to return to highway distances and publish tables of highway 
mileages between points, which would be binding upon all carriers. 
The Commission refused, explaining that this proposal would require 
it to state nearly 2,000,000 distances, which because of the constant 
changes in highway mileages would have to be constantly corrected.** 

As in the case of local moving, the Commission has repeatedly 
refused to fix minimum rates for accessorial services.*° 

Although 700 carriers were authorized to handle long-distance 
moving in 1946," and probably no fewer in 1939, the Commission 
nevertheless was of the opinion in 1939 that long-distance moving 
was concentrated in the hands of a few movers to a sufficient extent 
to make competition unreliable as a safeguard against excessive 
charges and to call for the establishment of maximum rates for this 
purpose.“? The Commission apparently is of the same opinion today. 


(b) The rate level 


The truckload minimum rates first adopted in 1935 were the NRA 
Code Authority rates, while the less-than-truckload rates were ma- 
terially lower than the Code rates.** In a few years, the carriers 
complained that they were too high. After examining the rates in 
effect in North Dakota, Iowa and Michigan and the interstate rates 
on goods moving from and to Wisconsin, the Commission concluded 
in 1939 that Wisconsin rates should be slightly increased for distances 
up to 75 miles, but materially decreased for the longer distances.™ 
The existing rates for the longer distances were greater than the 
interstate rates, the rates in the states taken for comparison, and 
the applicable railroad rates. The minimum rates fixed by the 1939 
order are in effect to this day.“* They were not established on the 
basis of any cost study, but of a comparison with other rates, par- 





( 839 Contract Motor Carriers—Long-Distance Moving, 30 PSCW 407, 424 
1946). 

«0° Contract Motor Carriers—Moving Rates, 21 PSCW 616, 624-5 (1939); 
Contract Motor Carrier Rates—Long-Distance Moving, 30 PSCW 407, 421-3 
(1946) ; Contract Motor Carriers—Long-Distance Moving, MC 1, Sub-2, PSCW, 
Oct. 1, 1948. 

1 Contract Motor Carrier Rates—Long-Distance Moving, 30 PSCW 407 
427 (1946). 

2 Contract Motor Carriers—Moving Rates, 20 PSCW 514, 533 (1939). 

«3 Contract Motor Carriers—Rates on Household Goods, etc., 8 PSCW 342, 
346 (1935). 

«4 Contract Motor Carriers—Moving Rates, 20 PSCW 514, 541-544 (1939). 

5 The Commission refused to increase them, though requested to do so in 1946 
and in 1948. Contract Motor Carriers—Long-Distance Moving, 30 PSCW 407, 
427-428 (1946); MC 1, Sub-2, PSCW, Oct. 1, 1948. 

























77 SAE ME — 








2 MET NWR: OREN 











ANI Pe OO ae 








March] REGULATION OF MOTOR CARRIERS 305 


ticularly competing railroad rates. In 1939, too, the minimum rates 
were also made the maximum rates. This state of affairs continued 
until 1946, when the maximum rates were increased, but the mini- 
mum rates kept at the same level.*¢ 

The standards for fixing maximum rates must, of course, differ 
from those used in determining minimum rates, even though the 
application of the different standards may produce identical results. 
In considering the maximum rates established for long-distance 
moving, one is struck forcefully by the absence of standards. The 
Commission does not even have sufficient information about the 
profitability of the operations of the long-distance movers to use an 
average or representative operating ratio as a guide. 

During the war, 58 carriers petitioned the Commission to increase 
maximum long-distance moving rates. They complained that operat- 
ing costs had risen to such an extent since 1939 that the existing rates 
no longer covered these costs. Most of the petitioners performed other 
types of transportation services in addition to long-distance moving. 
The Commission dismissed the complaint because the petitioners 
failed to allege that their entire business would be jeopardized by the 
continuation of the maximum rates on long-distance moving.*” Thus, 
the Commission seemed to be saying that it would tolerate maximum 
rates for long-distance moving which not only made it unprofitable, 
but which may even have imposed an out-of-pocket loss, so long as a 
substantial number of carriers were financially able to continue to 
render the service because they were making profits from other busi- 
ness. It is clear, however, from the Commission’s opinion, that this 
position was regarded as a contribution to the war-time effort to 
stabilize prices. Certainly, it did not survive the war. 

Toward the end of 1945, the Wisconsin Household Goods Carriers 
Bureau, purporting to represent 79 movers, petitioned for an increase 
in rates. After hearing and investigation, the Commission concluded 
that Wisconsin rates were generally somewhat lower than the intra- 
state rates in Michigan, Iowa and Minnesota and the interstate rates 
on goods moved from and to Wisconsin, particularly for the shorter 
distances and the heavier shipments. Regarding the need of the Wis- 
consin carriers for an increase, the Commission had this to say: 


As it stands, the record leaves much to be desired, if not abso- 
lutely necessary, to pass upon the needs of the carriers for addi- 
tional revenues, and what would be reasonable rates for the 


“6 Contract Motor Carrier Rates—Long-Distance Moving, 30 PSCW 407, 
(1946). Appendix II, Table II, appearing on page 431, sets forth the new scale 
of maximum rates. 

“7 Contract Motor Carriers—Used Household Goods, 26 PSCW 205 (1942). 
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service. Only one company submitted its profit-and-loss state- 
ment for all of its lines of activity, and that only for the calendar 
year 1944. No company made any attempt to show its profit or 
loss from long-distance moving, either separately for intrastate 
or interstate or for the two combined, nor for its total moving 
operations, both local and long-distance. Except in an isolated 
instance or two, there is no record of the revenues the carriers 
derived for any period from their intrastate, or intrastate and 
interstate combined, moving operations. For only two companies 
is there a definite record of the number of shipments handled . . . 
The truck costs are one of the main parts of the total costs, 
especially for the longer hauls, and not a single carrier submitted 
any vehicle-mileage data for anything other than the 18 separate 
trips . . . [Seven carriers submitted cost studies covering 18 ship- 
ments] . . . nor the expenses incident thereto, to allow the deriva- 
tion of costs per truck mile. Little data is offered from which the 
proper loading for fixed and overhead expenses may be computed 
. .. The 18 shipments for which the carriers submitted cost com- 
putation are entirely too few, especially in the lack of more 
extensive general data to test them, to be accepted as representa- 
tive of the entire traffic.*** 


Yet the Commission allowed an increase in the maximum rates for 
700 carriers of sufficient magnitude to reflect the increases in wage 
rates and materials prices incurred by the industry since 1939. The 
Commission could not say by how much it increased rates, but it 
did say it did not give the carriers as much as they asked for and that 
it concentrated the increases on the short hauls and the heavy weights. 

The Commission’s action was justified only if it is assumed that 
(i) the pre-existing rates allowed operation at a minimum level of 
profits, which could not, in fairness to the carriers, be reduced to 
any extent; (ii) the increases in wage rates and materials prices were 
not offset to any extent by increased operating efficiency since 1939, 
and (iii) increases in the volume of business since 1939 did not to any 
extent offset the effect of increased costs on aggregate profits, granting 
that aggregate profits should increase with additions to investment 
since 1939. The difficulty is that the facts are not available to test 
the validity of any of these assumptions. 

The Commission followed its 1946 technique in again increasing 
maximum rates in 1948, and again concentrating the increases on 
the short hauls.*° 

The task of fixing uniform maximum long-distance moving rates 
for 700 carriers is beset with difficulties. Nor is it reasonable to expect 
that it can be done with any precision. But certainly it cannot be 

«8 Contract Motor Carrier Rates—Long-Distance Moving, 30 PSCW 407, 


419-420 (1946). 
«9 Contract Motor Carriers—Long-Distance Moving, MC-1, Sub-2, PSCW, 


Oct. 1, 1948. 
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done intelligently without the information which the Commission 
itself has indicated it needs but lacks. 


b. Dump-truck hauling 

Dump-truck hauling is not subject to any rate regulation. In 1948, 
the Wisconsin Dump Truck Owners’ Association petitioned the Com- 
mission to set minimum hourly rates for dump truck hauling within 
Milwaukee County. But the Commission held that the evidence 
introduced did not warrant a finding that minimum rate regulation 
was necessary.®° 


c. Local cartage 

Local carters, with the exception of local movers of household 
goods and office furniture and equipment, are not presently subject 
to any rate regulation. For a time, the Commission experimented 
with the fixing of rates for local cartage within Milwaukee and con- 
tiguous municipalities, but found it impractical to deal with the 
variety of transportation services involved and abandoned the effort. 

During NRA days, the Wisconsin Code Authority prescribed mini- 
mum rates for local cartage in Milwaukee and contiguous municipali- 
ties. The Commission adopted the Code rates for the cartage of gen- 
eral merchandise, excepting small parcels under 25 pounds, as the 
maximum and minimum rates under the Act.®! Milwaukee and con- 
tiguous territory were divided into zones. The rates fixed were 6 
cents per 100 pounds for shipments up to 10,000 pounds, and 5 cents 
per 100 pounds for shipments over 10,000 pounds, moving within a 
single zone. One cent per 100 pounds was added for each additional 
zone traversed. A minimum charge of 35 cents was imposed, except 
when more than three zones were crossed, in which case the estab- 
lished minimum charge was 50 cents. In addition, hundreds of com- 
modities were listed for which maximum and minimum rates were 
fixed in terms of multiples of the base rates established. Furthermore, 
the Commission agreed to accept individual applications for excep- 
tions from the established rates. 

As soon as the order became effective, the Commission was swamped 
with applications for exceptions. Complaints against the established 
rates came from all sides. The Milwaukee carters’ association argued 
that the railroads using motor vehicles to haul general merchandise 

%° Dump-Truck Hauling—Rates, MC 1280, PSCW, Nov. 27, 1948. Minimum 
rates were once fixed for the hauling of dirt and construction materials by dump- 
truck within and between LaCrosse, Vernon, Monroe, Trempealeau, Jackson, 
Buffalo, and Crawford counties. Dump-Truck Hauling—Rates, 10 PSCW 212 
312 (1935), 11 PSCW 316 (1936). This minimum rate regulation was removed 


in 1940. Contract Motor Carriers—Rates and Charges, 23 PSCW 285 (1940), 
23 PSCW 475 (1941). 


%1 Local Cartage Rates, City of Milwaukee, 7 PSCW 361, 8 PSCW 395 (1934). 
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from their freight houses to factories and stores should be subject 
to the minimum rates. Some carters complained that the established 
minimum rates were too high; others that they were too low. Still 
others argued against any rate regulation. The association also ob- 
jected to the zoning system because it favored the railroads with 
freight houses in each zone and was not observed by the truckers. 

The Commission called attention to the difficulty of the task it 
was undertaking, occasioned by the wide variety of commodities 
handled by local carters, the different types of equipment they used 
and their varying costs of operation. Yet it decided to try again. 
It retained the existing level of maximum rates, because competition 
was forcing rates below the maxima. But instead of the previous 
scale of minimum rates, it fixed one minimum rate of 5 cents per 100 
pounds (and a 25 cent minimum charge) for the hauling of general 
merchandise within Milwaukee and contiguous municipalities.™* This 
was the minimum rate to which railroads providing this service 
directly or through independent motor carriers were subject, whether 

_ the particular freight handled moved in intrastate or interstate 
commerce. The Commission’s action removed motor carrier com- 
plaints against the railroads and relieved the Commission of the 
necessity to distinguish between local cartage in interstate commerce 
and local cartage in intrastate commerce. In justifying the new 
minimum rate level on its own merits, the Commission merely stated 
that it was not shown that it would impose an out-of-pocket loss on 
the carriers. 

Simplicity in the minimum rate structure satisfied the carriers as 
little as the prior complexity. In 1937, the Milwaukee Cartage Ex- 
change, complaining that the established minimum rates failed to 
cover the actual costs of operation, proposed a tariff of 29 pages 
containing uniform rates, rules and regulations for all types of opera- 
tors, together with a uniform classification of commodities, and special 
commodity, hourly and package rates. Carriers in and outside the 
Exchange, as well as shippers, objected to many of these proposals. 
The Commission threw up its hands and freed the local carters from 
any rate regulation, expressing the hope that “Competition will of 
itself keep rates within reasonable maximum bounds, and self-preser- 
vation should dictate the maintenance of rates sufficient to cover the 
cost of rendering service.’’** 

3. Private Contract Carrier Rates 

The private contract carrier was subjected to regulation primarily 

to protect the common carrier by rail and motor. To this day, the 


%2 City of Milwaukee—Cartage Rates, 10 PSCW 774 (1935). 
%3 City of Milwaukee—Cartage Rates, 18 PSCW 561 (1938). 
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trucking industry as a whole is as much concerned that the Commis- 
sion shall prescribe a reasonably high level of minimum rates for 
the private contract carrier as that it shall fix a reasonably high level 
of maximum rates for the common carrier. 

Although Section 194.36(8) gives the Commission authority to 
prescribe a general scale of minimum rates for private contract car- 
riers, it is doubtful whether it adds any thing to Section 194.36(7). 
For, following Stephenson v. Binford,** the Commission’s authority 
to prescribe a general scale of minimum rates for private contract 
carriers may be exercised only to the extent necessary to protect 
common carriers. If, therefore, a particular private contract carrier 
operation is not in actual or potential competition with any common 
carrier operation, it would seem that the Commission could not then 
prescribe a general scale of minimum rates, even if necessary to pre- 
vent the private contract carriers from engaging in cutthroat compe- 
tition among themselves. 

For the same reason, it is doubtful whether, following Stephenson 
v. Binford, the Commission could constitutionally fix maximum pri- 
vate contract carrier rates to protect the shipper. Such action is not 
necessary to protect the common carrier; on the contrary, it would 
make the private contract carrier an even more formidable competi- 
tor. Although Section 194.36(8) empowers the Commission to pre- 
scribe a general scale of maximum, as well as minimum, rates for 
private contract carriers, it has never exercised this authority. This 
Section does, however, authorize the imposition of maximum rates 
on public contract carriers, whenever deemed necessary by the Com- 
mission to protect the shipping public. 


a. The rate structure 


The table illustrates the scale of minimum rates, in cents per 100 
lbs. for private contract carriers presently applicable generally, except 
for the exempted commodities and services described in the footnote, 





% Thus § 194.36(7) provides: 

If at any time . . . the commission finds that any charge . . . by a contract 
motor carrier . . . is unduly low in that it: (a) gives or causes any undue or 
unreasonable advantage or preference to those whom it serves as compared 
to those served by any common carrier, or (b) subjects the patrons of any 
common carrier to any undue or unreasonable discrimination or disadvantage, 
or (c) by unfair competition unduly impairs the service or business or the regu- 
lation of the service or business of any common carrier, the commission 
may determine, prescribe and order the minimum charge to be thereafter 
assessed and collected or imposed by such contract motor carrier. . . . 

5 287 U.S. 251 (1932). 

* Unmanufactured products of farm and forest hauled directly from point of 
production at farm, forest or woodlot; farm products from viner stations to fac- 
tories for canning or processing; cheese from country factories to warehouses, 
concentration points, or processing plants; fluid milk or cream; livestock; lime 
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and the commodities, to be considered hereafter, for the hauling of 
which specially applicable minimum rates have been established. 
These minimum rates first became effective in 1941, and have con- 
tinued in force to this day.®’ 








Scale of Reasonable Minimum Rates for Contract Motor Carriers Applicable 
on Minimum Quantities Shown of Commodities Generally 


Minimum Weight in Pounds 
Miles L.T.L. 5,000 10,000 15,000 20,000 













































5 17 10 8 7 6 

10 18 11 9 8 7 

15 20 12 10 9 8 

20 21 13 10 9 8 

4.00 e 8 

420 91 74 58 51 46 
430 93 75 59 52 47 i 
440 94 76 60 53 48 : 
450 95 78 61 54 48 3 








As an alternative to the scale of minimum less-than-truckload 

rates set forth above, a carrier may elect to use the applicable com- 

- mon motor carrier class rates prescribed by the Commission’s order 
of May 7, 1938. But then the latter rates become his minimum rates 
on all the 1-t-1 traffic he handles. 

The specified minimum rates apply only to single shipments, de- 
fined as the quantity of freight received by the carrier from one con- 
signor at one origin on one day under a single billing and consigned 
to one consignee at one destination. It is not required that the single 
shipment be of a quantity which the carrier can transport on one 
vehicle at one time. For peddler movements, 7.e., a number of ship- 
ments transported by one vehicle at one time consigned by many 
consignors to one destination or by one consignor to many destina- 
tions, the minimum rates are 2 cents per 100 Ibs. higher than the 
base rates plus 25 cents for each shipment. 

Rate mileage is determined on the basis of the distance, via the — 
shortest route over state or federal trunk highways, between the 








sludge; sand, gravel, crushed stone, stone, lime, dirt, cinders, refuse, and ashes; 
transportation of farm supplies or equipment from any point within a radius of 
35 miles of the carrier’s residence or place of business directly to farms located 
within such radius; local cartage; delivery of merchandise from retail stores to 
purchasers; towing disabled motor vehicles; wool; automobiles; commodities 
moved in bulk in tank trucks; used household goods and office furniture and equip- 
ment; new furniture; and the transportation of commodities by motor vehicles 
used exclusively in the service of a single shipper or receiver thereof over a period 
of not less than three months. 

7 Contract Motor Carriers—Rates and Charges, 23 PSCW 285, 319-322 (1940), 
23 PSCW 475 (1941). The Commission refused a request of the Contract Carrier 
Division of the Wisconsin Motor Carriers Ass’n to increase these rates by 20%. 
Contract Motor Carriers—Rates and Charges, MC 1242, PSCW, May 13, 1948. 
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municipalities in which the points of origin and destination are respec- 
tively located, plus the distances over any additional highways which 
may be necessary to reach such municipalities located off the state 
or federal trunk highways. So far as they are applicable, the Commis- 
sion authorizes the use of the mileages shown on the current official 
highway map published by the State Highway Commission. 

The established minimum rates are not rigid; the Commission 
entertains individual applications for lower rates. 

The rate structure presently in effect has remained basically un- 
changed since 1934, when the Commission established minimum 
private contract carrier rates for the first time.** At that time, the 
Commission explained that the nature of private contract carrier 
operations impelled it to fix his minimum rates on a volume basis 
and not on a class-rate basis similar to that provided for common 
motor carriers by rail and motor. The common carrier handles mis- 
cellaneous shipments from many shippers to many consignees. It is 
feasible for him, therefore, to charge varying rates, depending upon 
the classification of the freight, for he is interested in the average 
effect of the rates upon his revenues and a reasonable return for 
the entire traffic he handles. The contract motor carrier, however, 
generally handles only one class of freight from a single shipper, 
usually in truckload quantities. He is concerned, therefore, to earn 
a reasonable return for hauling that particular class of freight. His 
shipper is interested in a rate that will give paramount consideration 
to the cost to the carrier of the particular service. A class-rate struc- 
ture, which is intended to produce a fair average of rates in the light 
of average costs, may work out unfairly to a particular private con- 
tract carrier or his shipper. Furthermore, failure to give due regard to 
the cost of the particular service in fixing minimum private contract 
carrier rates may encourage shippers to operate their own motor 
vehicles. The patron of a private contract carrier is often in a better 
position to operate his own vehicles than the patron of a common 
motor carrier. 

In 1940, the Commission staff recommended that the minimum 
all-commodity volume rates be based upon freight classification in 
order better to reflect the different transportation characteristics of 
the commodities handled. This was an attempt to preserve the best 
features of both the class-rate and volume bases of fixing rates. But 
the Commission rejected this recommendation because it thought it 
impractical, principally by reason of the complexity of applying the 
classification-volume basis to mixed shipments of different classes 


%8 Freight Rates and Practices, 6 PSCW 271 (1934). 
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of commodities and because it was of the opinion that differences in 
transportation characteristics were, generally, less important in the 
case of volume shipments than I-t-1 shipments, particularly in fixing 
minimum rates.*® 

The Commission also rejected as unnecessary, a proposal for classi- 
fication in connection with |-t-l rates, because it thought that the 
private contract carrier’s business should consist to only a small de- 
gree of less-than-truckload shipments, and that classification would 
make it difficult to enforce the established rates. 


The required use of any such voluminous compilation as the 
freight classification with its refined differentiation of commodi- 
ties by thousands of descriptions is by reason of its impractica- 
bility for use by contract carriers bound to defeat the provision 
of a solid floor for the transportation rate structure. Minimum 
rates reasonable in level, if observed, will benefit both the public 
and all of the regulated carriers. If they can be readily understood 
and applied by the carriers, their observance and application can 
be reasonably enforced by the state.° 


The alternative use of the 1938 common motor carrier class rates 
was permitted to take care of the private contract carriers who were 
serving a substantial number of patrons over fairly regular routes 
and between fixed termini and who were already using the freight 
classification. It was feared that if these private contract carriers 
were compelled to obey the minimum volume rates, they might lose 
]-t-l traffic rated at third class or lower to common carriers whose 
rates on this traffic were lower. 

The minimum weight breakpoints presently in effect (I-t-l is any- 
thing less than 5000 Ibs.) are those used in interstate commerce.* 

Mileage computation has been as difficult a problem in connection 
with private contract carrier rates as with common carrier rates, 
and remains unsolved to this day. The 1934 order required mileage to 
be computed by the distance over the shortest possible highway route 
between the points of origin and destination. These distances varied 
from time to time because of highway relocations, improvements and 
other changes. Frequent disputes arose between the carrier, the ship- 
per and the Commission as to the mileage to be taken for rate pur- 


** Contract Motor Carriers—Rates and Charges, 23 PSCW 285, 299 (1940). 

#0 Jd. at 296. In fact, the common motor carriers objected to the fixing of any 
1-t-1 rates for contract carriers on the ground that the latter should be confined 
to truckload traffic. But the Commission dpm out that the private contract 
carrier was carrying some 1-t-1 traffic and should be subject to minimum rates 
when he did so. Jd. at 295. 

1 In the 1934 order, the breakpoints were 4000, 8000, 12,000, 16,000 and 20,000 
Ibs. with no provision for 1-t-1 shipments. Freight Rates and Practices, 6 PSCW 
271, 293 (1934). 
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poses. The rule presently in effect makes the mileage computation 
simpler and more definite, because it makes it possible for all con- 
cerned to use the mileages indicated on the official highway map. But 
it has not satisfied those private contract carriers whom it puts under 
a competitive disadvantage vis-a-vis common carriers using airline 
distances. In 1948, the Contract Carriers Division of the Wisconsin 
Motor Carriers’ Association petitioned the Commission to author- 
ize private contract carriers to use airline distances for computing 
rate mileage. Denying the petition, the Commission stated it: 


... does not deem it in the public interest to adopt such a change 
when that change alone would require the filing of new tariffs by 
many hundreds of contract motor carriers and when there is no 
clear showing of a need for the change on the part of the great 
majority of the carriers affected . . .% 


The reasons for the many exemptions from minimum rate regula- 
tion are varied. Many of the exempted services are not thought to 
be competitive with common carrier service. Thus, the hauling of 
unmanufactured farm and forest products, farm supplies and equip- 
ment, and cheese from country factories to concentration points, 
processing factories or market, is generally performed by small opera- 
tors, the majority of whom are engaged in trucking only as a side 
line. The limitations surrounding the exemption of the hauling of 
these commodities by private contract carriers are designed to assure 
that this hauling will be subject to minimum rate regulation when- 
ever it is competitive with common carrier operations. Transporta- 
tion by vehicles exclusively assigned to a single shipper is exempt 
largely for the same reason. The Commission realized that its refusal 
to exempt this transportation would not help the common carrier, 
but would simply induce the shipper to operate his own vehicles. 
However, when a shipper has vehicles exclusively assigned to him 
for only part of the time, he probably does not have a sufficient 
volume of business to make it worth his while to operate his own 
trucks. The transportation service performed for this type of shipper 
is therefore subjected to rate regulation. 

Other exemptions are explained by the fact that the problems of 
minimum rate regulation in the particular field are difficult and have 
not yet been solved. This explains the local cartage situation, though 
to an extent, also, local cartage is not competitive with common 
carrier service. In so far as retail store deliveries are made within the 
local cartage area, the same reason exists for exempting them as for 





ions Contract Motor Carriers—Rates and Charges, MC 1242, PSCW, May 13, 
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exempting local cartage generally. But private contract carriers de- 
livering merchandise sold at retail to points beyond the local cartage 
- area are also exempt. Although this service is clearly competitive with 
common carrier service, the difficulties of subjecting it to regulation 
have not been solved. It was subject to the 1934 order, but the con- 
tract carriers evaded regulation by granting to the shipper rate con- 
cessions on exempt deliveries within the local cartage area.** 

In other cases, the general scale of minimum rates, in the Commis- 
sion’s opinion, does not fit the particular fields exempted. Yet to this 
date, the Commission has not tailor-made minimum rate regulations 
to fit these fields. This seems to be the situation in the case of the 
exemption of new furniture, fluid milk and cream, livestock, commodi- 
ties moved in tank trucks and dump-truck hauling. The transporta- 
tion of certain other commodities are exempt because the Commission 
found no need for minimum rate regulation with regard to them. This 
explains the exemption of the transportation of automobiles (only 
a limited number of carriers), wool (volume hauled very small), and 
lime sludge (a waste material produced by a few mills which is given 
away free). 


b. The rate level 


When it is remembered that there are more than 2,000 contract 
motor carriers in Wisconsin engaged in operations subject to mini- 
mum rate regulation,“ it is possible to appreciate the task the 
Commission faces in prescribing a reasonable level of minimum rates. 
The Commission has recognized that due regard for the cost of private 
contract carrier service requires the level of minimum contract 
carrier rates to be below that of minimum and maximum common 
carrier class rates. But the very nature of the task prevents the 
Commission from fixing the level of minimum private contract carrier 
rates with any precision. On the one hand, it cannot consider the 
cost of service alone, for the Act enjoins it from fixing minimum rates 
at a level which may impair common carrier service. On the other 
hand, as a practical matter, it must not fix the level of minimum rates 
so high that shippers will be induced to operate their own vehicles. 
Obviously these statutory mandates can be carried out only by the 
exercise of judgment, guided by experience. 

In 1934 the Commission did not think it had sufficient experience 
to promulgate any uniform scale of minimum rates. It required any 
%3 See, for example, United Parcel Service of Milwaukee, 23 PSCW 110, 116 


(1940 
nae Contract Motor Carriers—Rates and Charges, MC 1242, PSCW, May 13, 
1948. 
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private contract carrier who wished to charge rates lower than those 
charged by a competing common carrier to make special application 
therefor. It did, however, publish a table of “absolute minimum rates”’ 
below which it stated it would not permit any private contract car- 
rier to go without “strong special justification.’’* The table, the 
Commission indicated, was intended to approximate minimum 
average costs of handling the various minimum weights of shipments. 
By 1940 the Commission thought it had sufficient experience to make 
a new scale of minimum rates generally applicable, although it pro- 
vided for individual exceptions. The new scale, as compared with the 
old table of ‘absolute minima,’ increased rates for the distances 
between which single-line common motor carriers usually operated, 
in order to bring them in line with the common carrier rates which 
had been increased by 10% in 1938. For the longer distances, however, 
reductions were effected. Other adjustments were necessitated by 
the change in the minimum weight breakpoints and the fixing of 
minimum rates on I-t-] shipments. The I-t-l rates prescribed, the 
Commission explained, were generally higher than the 3d class com- 
mon motor carrier rates, but bore no constant relationship to the 
latter for the various mileages. 

In 1948, the Contract Carriers Division of the Wisconsin Motor 
Carriers Association sought a 20% increase in the established mini- 
mum rates. These carriers argued that the increase was necessary 
because both the operating costs of the private contract carriers and 
common carrier rates had increased substantially since 1940. The 
Commission denied the increase.**? Contrary to the position it seemed 
to take in 1940, the Commission now argued that its past orders did 
not reflect the only possible relationship between contract and 
common carrier rates envisaged by the Act and, therefore, the increase 
in carrier rates did not, in and of itself, call for an increase in minimum 
private contract carrier rates. As to the argument that increased oper- 
ating costs called for an increase in the minimum rates, the Commis- 
sion maintained, ‘There is no showing that the present minimum 
rates need to be raised in order to prevent any undue impairment of 
common carrier service or to prevent undue congestion of the high- 
ways. Nor is there any showing that the unit costs of operation of the 
contract motor carriers have risen in proportion to the increase in 





% Freight Rates and Practices, 6 PSCW 271, 293 (1934). 

6 Contract Motor Carriers—Rates and Charges, 23 PSCW 285 (1940), 23 
PSCW 475 (1941). 
ee Motor Carriers—Rates and Charges, MC 1242, PSCW, May 
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labor rates and the price of vehicles, repair parts, tires and gaso- 
line.’’68 

As the Commission seemed to read the Act, it is possible to main- 
tain a level of minimum private contract carrier rates which is below 
the level of average operating costs, so long as common carrier service 
is not impaired. It may be that common carrier service is not being 
impaired because general business conditions are so good that common 
carrier facilities are fully employed. Or, as seems to be the case, 
because the going private contract carrier rates are generally higher 
than the established minima. In such case, the fixing of minimum 
rates serves no economic function. This may explain the 1948 decision. 
There does not seem to be any evidence that at present private 
contract carriers, by offering lower rates, are taking business away 
from common carriers who need and want the business. But neither 
is there any evidence to the contrary. The fact, however, that the 
contract carriers, and not the common carriers, sought the increase 
in 1948 is circumstantial evidence that the common carriers were not 
then being hurt by the existing level of established minimum private 
contract carrier rates. 

Further light is shed on the criteria used by the Commission in 
fixing minimum rates by the cases dealing with individual applications 
for exceptions from the established minima. In the main, these appli- 
cations are based on the claim that the individual carrier’s cost of 
serving a particular shipper is lower than that assumed by the 
minimum rates. Even if supported by the evidence, the Commission 
will not grant an exception on the strength of this claim alone, because 
Section 194.36(7) requires it to take other factors into consideration. 

Thus, the commonest argument for exceptional treatment is that 
the particular haul in question is a “back haul” which the carrier 
maintains will have to be made empty, unless he is permitted to 
attract business by the lower rate. Because the vehicle must be 
returned to the point of origin, it is clear that the difference between 
the cost of returning empty and returning with a load will be small 
and that a rate lower than the established minimum may still be 
profitable to the particular carrier. The Commission has generally 
rejected this argument for an exception.®® It has pointed out that 
in fixing the minimum rates “return loads amounting to a high per- 
cent of full capacity and carried at rates on levels equal to those 





8 Yet the Commission was willing to increase long-distance moving rates on 
precisely such an assumption. 

9 John Nowinsky, 7 PSCW 212 (1934); M. W. Fitzsimmons, 8 PSCW 740 
(1935) ; Wesley Wanless, 22 PSCW 437 (1940). Compare Dairyland Express Inc., 
25 PSCW 392 (1942), with these cases. 
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applying to the initial movement were taken into consideration.’’*”° 
Would an exception, then, be granted if a carrier showed that his 
return load amounted to a higher percent of his capacity than was 
generally assumed in fixing the minimum rates? In all probability not, 
for the Commission went on to say, 


The argument that... a loaded return movement can be made 
at little extra cost beyond that incurred in returning empty, may 
properly be given some weight under certain circumstances. If, 
for instance, the trend of movement of traffic in general were all 
in one direction, a comparatively low basis of rates established 
for the purpose of creating a reverse direction movement of 
commodities which could not stand a normal rate level might be 
justifiable, but in instances where the initial movement for one 
carrier might well be considered as the return movement for 
another, and the return movement for the first carrier be consid- 
ered as the initial movement for the other, as seems to us to be the 
case here, the application of this theory would result in complete 
rate demoralization.*” 


The Commission was faced with a problem similar to that of the 
back-haul when it denied an application to charge a rate lower than 
the established minimum on mixed bulk goods (sugar, feed, beans, 
rice, etc.) only when a load, including 500 pounds or more oi one item, 
was ordered by a customer for future use, to be trucked at the con- 
venience of the applicant. The applicant argued that it would use 
these loads to complete truckloads taking a low rate, subject to a 
particular minimum weight, and that the availability of these loads 
for this purpose was worth more to the carrier than the rate conces- 
sion in question. To this, the Commission replied: 


Under some circumstances it might be difficult to determine 
whether the goods, supposed to be trucked incidentally to the 
performance of other carriage, were actually extra freight or 
constituted the principal load. The practice of charging a low rate 
on freight for use in “‘filling out’’ loads at the carrier’s convenience 
tends to produce widespread discrimination.*”? 


If an applicant can show that his individual costs are so low that he 
will earn a profit even at rates lower than the established minima and 
also that putting the lower rate into effect will not have any of the 
undesirable consequences specified in Section 194.36(7), the Com- 
mission will authorize the lower rate. This was the situation the 
Commission thought was presented when it authorized a private 





#0 John Nowinsky, 7 PSCW 212, 217 (1934). 
671 Ibid. 
2S. J. Hiss, 9 PSCW 364, 366 (1935). 
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contract carrier to charge the Coca Cola Bottling Co. of Eau Claire 
4 cents per case, with empties returned free, from Eau Claire to 
Menomonie and Stanley, though the existing minimum rates were 
5 to 14 cents per case between Eau Claire and Menomonie and 5 to 
7 cents per case between Eau Claire and Stanley.* The proposed 
rates, it was estimated, would result in revenues of 40 cents per 
mile to Stanley and 56 cents a mile to Menomonie as compared with 
an estimated cost of operation of 26 cents per mile. This estimated 
cost was unusually low, because the carrier expected to use equipment 
which would otherwise have remained idle. The Commission’s ex- 
planation, however, of why the approved lower rate would not upset 
competitive relationships is not very convincing. It stated that com- 
mon carriers would not be adversely affected because the Commission, 
in initially authorizing this private contract carrier service, had found 
that the bottling company needed a personalized service which could 
not be rendered by common carrier. But this is an argument which 
can be made in almost every case. And it ignored the effects of a 
lower rate upon the patrons of common carriers and other contract 
carriers who may have been in competition with the bottling company. 
Although Section 194.36(7) does not expressly require the Commission 
to consider the position of other private contract carrier patrons, it 
is clear that even if the only direct result of preference for the patrons 
of a particular private contract carrier is to subject patrons of other 
private contract carriers to competitive disadvantage, such preference 
may thereby ultimately affect common carriers and their patrons by 
tending to disrupt the entire minimum rate structure. The Commis- 
sion has stressed these effects in other cases in which it has refused to 
authorize lower rates seemingly justified on a cost basis.*% 

It is often urged that lower rates than the established minima are 
necessary to meet lower competing interstate rates which are placing 
Wisconsin shippers at a competitive disadvantage vis-a-vis out-of- 
state shippers. The Commission has thus posed the problem this 
argument presents: 


The Commission’s authority and duty to prevent undue 
impairment of the business and service of a common carrier 
extends only to regulation of intrastate carriage. If low truck 
rates are maintained by interstate carriers hauling to Wisconsin 
markets and are not met by intrastate carriers, Wisconsin indus- 
tries desiring to sell in such markets will be at a disadvantage. It 
is difficult to determine what contract carrier truck rate will be 





678 Schumacher Motor Express, 25 PSCW 220 (1941). 
6% See, for example, Yellow Transfer Co., 15 PSCW 568 (1937); Kriplean Bros., 
25 PSCW 216 (1941); Bins Transfer Inc., 25 PSCW 189 (1934). 
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low enough to enable a Wisconsin shipper to compete with an 
out-of-state shipper in a Wisconsin market and yet be a rate 
sufficiently high to give a fair return to the intrastate contract 
carrier and not increase the difficulties created for intrastate 
common motor carriers by reason of the low interstate rates.*” 


The Commission did not say what it would do if the only rate low 
enough to enable a Wisconsin shipper to compete with an out-of-state 
shipper in a Wisconsin market was a rate which the Commission did 
not think was reasonably compensatory or which the Commission 
thought would create difficulty for intrastate common carriers. In 
a subsequent case, which did not squarely raise this issue, the Com- 
mission stated that it would not view the interest of the particular 
Wisconsin shippers involved as its paramount consideration. 

We are aware of the difference between interstate and intra- 
state rates and of the resulting disadvantages to Wisconsin 
shippers which sometimes occur. However, we cannot perform the 
duty imposed upon us by the statutes of this state if we permit 
the level of contract motor carrier rates to be governed by that 
of the rates charged by interstate carriers for interstate service. 
Such interstate rates have been established, generally speaking, 
without any regulation at all. If we were to adopt a policy of 
prescribing intrastate rates on a basis of competition with such 
interstate rates the ultimate result would be a failure of regu- 
lation . . .°%6 


Although the Commission has recognized that private contract 
carrier rates must generally be low enough to minimize the induce- 
ment shippers might otherwise have to operate their own vehicles, 
it has not responded to requests for rates lower than the established 
minima by carriers pleading threats by shippers to engage in private 
carriage. ‘This threat,’’ the Commission has said, “is easy to make 
and one which is far more frequently made than carried out.’’*”? To 
yield to it, the Commission argued, would contravene the purposes of 
Section 194.36(7). It is doubtful, however, whether the latter argu- 
ment justifies the Commission’s position. If the shipper actually goes 


8% Yule Truck Lines Inc., 9 PSCW 475, 478 (1935). In this case, the applicant 
sought ial minimum rates for the hauling of petroleum ag of 15 cents 
per 100 lbs. from Milwaukee to Racine and of 17 cents per 100 lbs. from Milwaukee 
to Kenosha. These were the trucking rates from Chicago to Racine and Kenosha, 
respectively. The Commission approved these rates which were lower than the 
established minima, but only when subject to a minimum weight of 4000 lbs.; 
otherwise it prescribed minimum rates of 20 cents to Racine and 25 cents to 
Kenosha, The Commission’s opinion does not give the reasons for its action. 

8% Hub City Jobbing Co., 24 PSCW 338, 340 (1941), quoting from Neuendorf 
Transportation Co., MC 1072, PSCW, Oct. 11, 1939. Compare Jung Cartage Co., 
14 PSCW 483 (1936), with this case. 

77 Bins Transfer inc., 25 PSCW 189, 191 (1941). In this case, the Commission 
was also of the opinion that the proposed rates were not reasonably compensatory. 
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through with his threat, the consequences sought to be avoided by 
Section 194.36(7) will materialize just as surely as if the Commission 
had permitted the lower rate. For by operating his own vehicles, the 
shipper would, by hypothesis, be in a better position than common 
carrier, and other contract carrier, patrons and would be undermining 
the future possibilities of common carrier service. To refuse a lower 
rate in these cases seems to be justifiable only if the Commission is 
reasonably certain that private carriage will not materialize. 


4. Commodity Rates 

The Commission has prescribed special minimum rates for the 
hauling of coal and coke,*’* cheese and casein,*’* cement,**° brick, tile 
and mortar cement,**! and for fertilizer, lumber and empty beverage 
containers,**? whether hauled by private or public contract carriers. 
With the exception of the minimum rates on coal and coke, these 
specific commodity minimum rates were fixed at a level agreed upon 
by shippers and carriers and approved by the Commission as reflecting 


' the going rates.** 


5. Tariff Publication 


Section 194.18(7) authorizes the Commission to require the filing 
of tariff schedules by common motor carriers. Section 194.22 requires 
common motor carriers to adhere to the tariffs filed unless the Com- 
mission approves a change, in which case the existing tariff schedules 
must be corrected or new schedules filed. Section 194.36(7a) requires 
each contract carrier to file a statement of his rates and charges. 

The Commission has taken the position that the Act contemplates 
that the carrier shall assume the primary duty of tariff publication. 
Accordingly, until 1946, it required single-line common motor carriers 
to publish and file their individual tariff schedules setting forth their 
rates, charges, rules and regulations and authorized, but did not re- 
quire, the publication of joint-line tariff schedules. 

In 1946, the Wisconsin Manufacturers Association complained that 
the existing system of publication of joint-line class rates by individual 
carriers had resulted in a multiplicity of joint tariffs of such complexity 
that it was almost impossible for a shipper to ascertain the applicable 

678 Contract Motor Carriers—Rates and Charges, 23 PSCW 285, 327 (1940). 


See Intrastate Freight Rates, 6 PSCW 72 (1934), for the temporary action pre- 
ceding the 1940 order. 
679 Contract Motor Carriers—Rates and Charges, 23 PSCW 285, 322 (1940). 
680 Td. at 324. 
$81 Td. at 325. 
$83 Td. at 325-326. See also Kriplean Brothers, 25 PSCW 216 (1941). 


$83 23 PSCW 285, 315 (1940). 
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rates. Though the Commission rejected the Association’s request that 
it publish a single joint-line tariff for all common carriers, it acted to 
simplify tariff publication by requiring all intrastate common motor 
carriers to publish a single joint-line tariff, in which they were ordered 
to participate, “by giving a proper concurrence or power of attorney 
to the publishing carrier or agent.’’®* 

The Commission provided that the tariff should (1) list all intra- 
state common motor carriers of property with their certificate 
numbers; (2) list all points shown in the carriers’ single-line tariffs, 
as well as all other points on each carrier’s certificated routes which 
were not shown in the single-line tariffs because of restrictions as to 
local service; (3) show opposite each point the certificate number of 
the authorized carrier or carriers and by symbol indicate those 
carriers who could only serve such point in joint-line service; (4) be 
governed by National Motor Freight Classification No. 8 (East) 1-t-l 
ratings only, and by the classification exception ratings in general use 
by common motor carriers; (5) adopt the airline distance formula 
as the basis for computing mileage. 

The carriers chose one William F. Ehmann as their issuing agent 
and the tariff, known as Wisconsin Motor Carriers Association Freight 
Tariff No. 1, has been distributed by the Association.*® 

In December 1946, the Commission authorized the similar publica- 
tion of a single tariff schedule of the class and volume rates of single- 
line common motor carriers.** This tariff, published by the Wisconsin 
Motor Carriers Association as agent for the carriers, took the form 
of a supplement to the Association’s Freight Tariff No. 1.°*7 In 1947, 
the Commission authorized the addition of single-line classification 
exception ratings to this Tariff.*** Finally, in 1949, the Commission 
suggested the publication of a single tariff naming local and joint 
commodity rates.**® The suggestion was adopted by most carriers and 





6 Wisconsin Manufacturers Ass’n—Common Motor Carrier, 30 PSCW 221, 
230 (1946). 

685 It was first issued Aug. 12, 1946, to become effective Sept. 15, 1946. The 
Association has since become the participating carriers’ agent with respect to 
this tariff. 

686 Common Motor Carriers—Rates and Charges, 31 PSCW 252, 256 (1946). 

87 Supplements 27, 42 and 43, effective May 25, 1949, Nov. 15, 1950, and Nov. 
21, 1950 contain the schedule and changes authorized to the date of this writing. 

*8 Common Motor Carriers—Rates and Charges, 31 PSCW 501, 516-517 
(1947). The short-line carriers are not parties to this tariff. Jd. at 518. In June, 
1949, the Commission required the cancellation of all single-line and joint-line 
tariffs issued by individual common carriers, except the short-line carriers. Com- 
— Motor Carriers—Rates and Charges, MC 1186, MC 1218, PSCW, June 10, 

#88 Common Motor Carriers—Rates and Charges, MC 1186, MC 1218, PSCW, 
June 10, 1949. 
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Wisconsin Motor Carriers Association Freight Tariff No. 2 was 
issued.®9° 

The Commission itself has prepared a tariff of local and long- 
distance moving rates for public contract carriers with the rules and 
regulations for their application. This tariff is known as Household 
Goods Tariff No. 1,° which must be adopted by every mover who 
does not file a different tariff. Some carriers have joined in another 
tariff filed by the Wisconsin Household Goods Carriers Bureau as 
their agent.** They were interested primarily in setting forth charges 
for accessorial services, which the Commission tariff does not do. 

The Commission has issued Tariff No. 100, which is really a 
separate tariff for each private contract carrier, setting forth the 
minimum rates applicable to the services he is actually authorized to 
perform. It is forwarded to each private contract carrier, who is asked 
either to file a notice that he is adopting the tariff or else to file a 
different tariff setting forth rates at least as high. 


















VI 







SERVICE REGULATION 





Every common carrier bus or truck operator is required by Section 
194.29 to furnish reasonable, safe and adequate service and facilities. 
He may not, under Section 194.26, abandon or discontinue any service 
without first securing the approval of the Commission. A contract 
carrier may cease operation without prior Commission approval, but 
must notify the Commission of his action within 30 days of the cessa- 
tion. Section 194.18 further specifies that the Commission may (1) 
regulate the facilities and service of common carriers; (2) regulate the 
operating and time schedules of common carriers; and (3) require 
the coordination of service and schedules of common carriers. 












A. Bus Service 


1. Abandonment and Extension of Service 


Though the Commission will not inquire into the reasonableness 
of rates in a proceeding involving a question of service, nor consider 
service in a rate proceeding, it is clear that the questions are closely 


690 Tt was first issued Sept. 30, 1949, to become effective Oct. 1, 1949. Supple- 
ments 20, 21 and 22, effective Nov. 15, 1950, Nov. 17, 1950, and Nov. 21, 1950, 
respectively, contain all the changes authorized to the date of this writing. 

6% It was issued Nov. 4, 1939, to become effective Nov. 20, 1939. 

6% This tariff was issued April 11, 1949, to become effective April 25, 1949. 
Supplements 3 and 5, effective Nov. 16, 1949, and July 1, 1950, respectively, 
contain all the changes authorized to the date of this writing. 
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related. In fact, the standards used to judge the reasonableness of a 
company’s aggregate earnings and of its fare structure are also applied 
when abandonment, curtailment, or extension, of service is at issue. 

In regulating abandonments, the Commission differentiates two 
situations, (a) where the company seeks to abandon all of its opera- 
tions and go out of business and (b) where the company seeks to 
abandon only a portion of its operations. Service extensions and 
curtailments present problems similar to (b). 

If a bus operator seeks to go out of business because he is losing 
money and it does not appear that any level of rates within the 
realm of feasibility will improve his situation, the Commission has 
no alternative but to approve the abandonment, though public incon- 
venience may result.°** Companies which substituted bus for street 
railway service present special problems in this connection. Until 
1931, the Commission had no jurisdiction over the abandonment of 
street railway service, which could be authorized only by the munici- 
palities concerned.** In 1931, the Commission was given jurisdiction, 
concurrent with that of the cities, over the abandonment of street 
railway service.** In many cases, the city authorized the abandon- 
ment of street railway service on condition that bus service was 
substituted and the resulting agreement between the city and com- 
pany usually provided that the company “recognizes its obligation 
to continue to supply reasonable transportation service to the com- 
munity’’ and the city ‘does not surrender any of the rights which 
it now has for continued transportation service.”®* At first, the 
Commission held that the bus service could subsequently be aban- 
doned only if the operator satisfied the conditions which governed 
abandonment of the street railway service. Even if the operation 
was being conducted at an overall loss, the Commission’s authoriza- 
tion to abandon was made subject to city approval.®*” On reconsid- 
eration, however, the Commission reversed itself, holding that Section 
194.26 gave it exclusive jurisdiction to authorize abandonment 
unconditionally. Nevertheless, it pointed out that its authorization 
did not foreclose the question of the contractual rights and duties of 





8 Metropolitan Motor Coach Co., 33 WRC 770 (1930); Safe Way Motor 
Coach Co., 1 PSCW 481 (1932); Wisconsin Motor Coach Lines, CC 561, PSCW, 
March 19, 1949; Northern Limited Inc., CC 506, PSCW, March 19, 1949; Kau- 
kauna Transit Co., MC 1356, CC 658, PSCW, Sept. 29, 1950. 

6% Madison v. R.R. Comm’n, 199 Wis. 571, 227 N.W. 10 (1929); Wis. Srar. 
§ 193.11 (1949). 

Wis. Laws 1931, c. 183; Wis. Stat. § 196.81 (1949). 

8% See, for example, Menominee & Marinette L. and T. Co.—Bus Service, 
8 PSCW 327, 336 (1935). 

«7 Ibid, 
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the city and the company, which remained for the courts to deter- 
mine.** 

In cases involving the abandonment of only part of a company’s 
operation, or the curtailment, improvement, or extension, of service, 
Commission action is determined largely by whether the company is 
earning a fair return on its overall operations. If the entire system is 
earning a fair return, the Commission will compel continued operation 
of an unprofitable branch. This position has been upheld by the State 
Supreme Court.®*® 

Similarly, the Commission will order extensions which are in and 
of themselves unprofitable,” or the improvement of service on an 
unprofitable line,” if the entire system is earning a fair return. In 
sustaining the Commission’s position in the Lake Edge Line case, 
Judge Kopp said: 

. .. the Madison Bus Company, when it establishes a given line, 
owes an absolute duty to furnish such service and at such rates 
as ordered by the Public Service Commission, provided it receives 
an adequate return for the service thus rendered as a whole—not 
considering the many separate units as making up the whole and 
requiring each unit in the system to show a profit.7 


If, however, the unprofitable branch is not earning its out-of-pocket 
costs and its abandonment will not appreciably affect the public 
convenience, either because other operators stand ready to take over 
the operation or the patrons affected are relatively few, the Com- 
mission will authorize the abandonment, though the entire system 
is earning a fair return.” 

In all these cases, the Commission must decide how substantial 





698 Menominee & Marinette L. and T. Co.—Bus Service, 9 PSCW 616 (1935); 
Safe Way Motor Coach Co., 1 PSCW 481 (1932). The Commission has taken the 
same position in exercising its authority under § 196.81 and has been upheld by 
Judge Reis in Watertown v. P.S.C.W., Cir. Ct., Dane County, June 17, 1940. 

699 Milwaukee E. Ry. & L. Co. v. R.R. Comm'n, 171 Wis. 297, 177 N.W. 25, 
(1920). The determination of the operations to be regarded as part of the entire 
system for this purpose raises the questions discussed in connection with fare 
regulation. 

700 Madison Bus Company, 22 PSCW 529 (1940); Schwartz v. Madison Bus 
Co., MC 1251, PSCW, Jan. 20, 1948, aff'd, Madison Bus Co. v. P.S.C.W., Cir. 
Ct., Dane County, April 1, 1948; Topp v. Madison Bus Co., MC 1302, MC 1372, 
PSCW, Feb. 2, 1951. 

701 Madison Bus Co. (Lake Edge Line), MC 1217, MC 1206, PSCW, Feb. 11, 
1947. 

702 Madison Bus Co. v. P.S.C.W., Cir. Ct., Dane County, Feb. 24, 1948. 

703 Northland Transportation Co., 32 WRC 644 (1929); La Crosse and South- 
eastern Transportation Co., 33 WRC 456 (1930); Ira A. Flack, 3 PSCW 833 
(1933), Wisconsin Power and Light Co., 4 PSCW 813 (1933); Hiawatha Stage 
Lines, CC 324, PSCW, March 16, 1950; Northland-Greyhound Lines, CC 298, 
CC 143, PSCW, April 14, 1950. 
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a loss on particular operations it is willing to impose, even in the face 
of reasonable overall earnings. And quite properly, it has followed no 
rule-of-thumb in reaching this decision, but has been influenced by 
the extent of the public interest involved in the particular case. Again, 
it may be suggested, that there is much to be said for a rule-of-thumb 
that no operation should be required to be performed if it is unable to 
pay its out-of-pocket costs. This position is justified not because fair 
treatment of the company requires it, but because fair treatment 
of the different classes of the company’s patrons requires it. 

If the entire system is not earning a fair return, the Commission 
ordinarily will permit the company to abandon the portions which 
are most unprofitable, or curtail service thereon, though public in- 
convenience may result.” Under these circumstances, too, it will not 
compel unprofitable extensions of service.7% Nor will the Commission 
wait until the entire system is actually earning less than a fair return, 
but it will authorize abandonment™ or curtailment’ or refuse to 
order an extension,’°* to avoid jeopardizing continued profitable 
operation of the system as a whole. 

Even in cases in which the entire system is not earning a fair 
return, the Commission is mindful of the fact that the carrier has 
assumed a duty to furnish bus transportation to the entire public 
within its service area. If, therefore, the public convenience requires 
that the service be continued, improved, or extended, the Commission 
will authorize abandonment or curtailment or refuse to order the 
extension, only as a last resort. It may first suggest the possibility of 
increasing fares, revising the fare structure, cutting expenses,’* or, 





7 Wisconsin Power and Light Co., 3 PSCW 796 (1933). In this case the aban- 
doned line was not covering its out-of-pocket costs; Tri-City Bus Co., CC 530, 
PSCW, April 15, 1949. Beloit v. Beloit Bus Co., MC 1314, PSCW, June 16, 1950; 
Tri-City Bus Co., MC 1352, PSCW, June 21, 1950; Twin City Transportation 
Co., CC 262, PSCW, Dec. 8, 1950. 

7 Arthur Borchardt, 5 PSCW 864 (1934) (refusing to order an extension which 
would not cover its out-of-pocket costs because the system as a whole was earning 
only 4.06% on its rate base); Milwaukee E. Ry. & T. Co., 22 PSCW 584 (1940). 
It may be argued that situations in which an abandonment would not be author- 
ized may nevertheless justify the denial of a petition for an extension, because 
an abandonment imposes greater inconvenience upon the patrons accustomed to 
rely upon the service than does a failure to extend upon people who have never 
had bus service. But no such distinction is discernible in the Commission opinions. 

7 Central Valley Bus Lines, CC 552, PSCW, March 18, 1949; Blackhawk — 
Bus Lines, CC 582, PSCW, Jan. 27, 1950. 

77 Fond du Lac City Lines, MC 1275, PSCW, Oct. 29, 1948. 

8 Manitowoc v. Safe Way Motor Coach Co., 24 PSCW 107 (1941). 

7° For example, in Wisconsin Power and Light Co., 2 PSCW 669 (1932), the 
Commission denied the Company authority to eliminate one of two daily round 
trip runs between Madison and Stevens Point, which was not earning its out-of- 
— costs, because public inconvenience would result, but suggested that the 

/ompany operate smaller buses to cut expenses. Often, however, curtailment of 
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if the operation sought to be abandoned is new, waiting until its full 
potentialities are realized.”!° Thus, for example, the Commission has 
ordered an extension which it admitted would not immediately cover 
its out-of-pocket costs, even though the system as a whole was earning 
only 3% on its rate base, because it thought that the extension was 
very much needed and that “with the return of better economic 
conditions, coupled with the further development of the community, 
this line will in the future produce more revenue than the cost of 
operation.’’”" But the Commission’s order was set aside by the 
Circuit Court of Dane County.” The Circuit Court drew a distine- 
tion between public ‘‘convenience’’ and public “‘necessity,’’ regarding 
the extension in question as a “convenience’’ but not a “necessity.” 
The real proof of “necessity,’’ according to the court, was the use 
which the public had made of the extended service during the period 
of trial operation. Since the public had not made sufficient use to 
enable the operation to cover its expenses, there was, in the court’s 
opinion, no “necessity’”’ for its continuation. “No doubt,” said the 
_ court, “the time will come when this service will be both a convenience 
and necessity in this area but clearly that time has not yet arrived.” 
This decision, which seems to take an unduly narrow view of public 
“‘necessity,’’ casts doubt on the Commission’s authority to order the 
continuation of operations at a loss because it thinks that the adverse 
conditions are temporary and the situation will improve. Yet there 
seems to be no reason why the Commission should not be given a 
reasonable time in which to test its estimate of the situation. 
There are limitations other than the Company’s financial situation, 
on the Commission’s power to order extensions of service. The Madi- 
son Bus Co., for example, challenged the Commission’s authority 
to order it to extend its lines beyond the limits of the city of Madison 
into the contiguous town of Burke, maintaining that a new route 
could be established or extended only on petition of the carrier. 





ton) may be the only alternative to abandonment. Madison Rys., 33 WRC 199 

7° Milwaukee E. Ry. & T. Co., 20 PSCW 898 (1939), aff'd after reopening, 
22 PSCW 127 (1940). 

™ Town of Granville, 21 PSCW 135, 141 (1939) (involving § 193.10, as well 
as § 194.18(5) ). The Commission explained that the area it ordered to be served 
contained a house of correction, a cemetery, a country club and was fast becomi 
a populated residential area. In Milwaukee E. Ry. & T. Co., 21 PSCW 189 (1939 
the Commission, citing the Town of Granville case, refused to order an extension 
which it estimated would not cover its costs, saying, ‘‘Considerations of a public 
nature, other than mere density of population, oot be present as a justification 
for requiring the operation of a new bus extension on a basis which may cause 
substantial loss.’”’ 

712 Milwaukee E. Ry. & T. Co. v. P.S.C.W., Cir. Ct., Dane County, Dec. 27, 
1939. See Auerbach, 1951 Wis. L. Rev. 25, n. 60. 
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On appeal, the Commission’s contention was upheld that Section 
194.18(5) empowered it to order either the establishment of new 
routes, or the extension of existing ones, within areas which the 
Company was authorized to serve. Since the Company’s certificate 
authorized it to serve ‘‘Madison and contiguous authority,” the court 
concluded that the Commission could order the Company to serve 
the town of Burke.” It was recognized, however, by the Commission 
and the court that Section 194.18(5) did not empower the Commission 
to order an extension into territory which the carrier had not itself 
undertaken to serve. 


2. Service Standards 


To keep abreast of the bus service situation, the Commission, 
pursuant to Section 194.18(5), has ordered interurban operators to 
file a complete time schedule and conform to it, unless the Commission 
approves a change. Similarly, urban operators are required to file 
a schedule showing the maximum headway applicable to rush hour, 
non-rush hour, Sunday, holiday, seasonal or other operations and 
conform to it, unless the Commission approves the change. Appro- 
priate provisions have been made for notice of a proposed change, in 
the case of interurban operations, to competing and connecting 
carriers, and in the case of local or urban operations to the munici- 
pality affected.” 

In 1913, the Railroad Commission prescribed loading standards 
for street car lines in Milwaukee. Revised in 1921, these standards 
remained in effect until recently. No permanent loading standards 
were established for trackless trolley or motor bus lines until recently. 
However, the Commission has begun to move into this field. In both 
Milwaukee and Madison,”* it has prescribed improved loading stand- 
ards during rush and non-rush hours, which will require additional 
buses. 

B. Trucking Service 


1. Abandonment and Extension of Service 


Abandonment of any service by a common carrier without prior 
Commission approval, or by a contract carrier without giving the 
notice required by Section 194.26, constitutes a violation of the Act 
for which the certificate or license may be revoked. But the contract 


73 Madison Bus Co. v. P.S.C.W., Cir. Ct., Dane County, April 1, 1948. 

™ Common Motor Carriers—Time Schedules, MC 1049, PSCW, Nov. 23, 
1938, as amended, 24 PSCW 455 (1941). 

™ Milwaukee v. Milwaukee E. Ry. & T. Co., 2SR 2052, MC 1311, 2 SR 2058, 
MC 1316, 2 SR 2069, MC 1321, PSCW, March 24, 1950; Madison Bus Co., MC 
1301, PSCW, Nov. 25, 1949. 
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carrier who gave the required notice created an unsatisfactory situa- 
tion. Could he then cease operations indefinitely and resume them at 
will? If so, existing carriers might expand their facilities to meet the 
needs of shippers, and unnecessary duplication of facilities might 
result when he resumed operation. To foreclose this possibility, the 
Commission, acting pursuant to Sections 194.26, 194.29 and 194.34(1) 
(authorizing the Commission to attach to a license “such terms and 
conditions as in its judgment the public interests may require’), 
issued an order? which provided: 


1. That every contract motor carrier . . . shall be deemed to 
have surrendered and abandoned authority for any and all opera- 
tions not performed for a period of one year unless authority is 
secured from the Commission to suspend operation for a longer 
period upon a showing of good cause therefor. 

2. That any contract motor carrier license or any authority 
thereunder which is deemed to have been abandoned by reason of 
the foregoing provision shall be cancelled. 


- In 1946, the Commission again revised this order principally to add 
the requirement that both common and public contract motor carriers 
actually inaugurate service under their certificates or licenses within 
a reasonable time after their issuance and that public contract carriers 
maintain service with reasonable continuity.”7 Furthermore, while 





76 Motor Carriers—Non-Exercise of Operating Rights, MC 972, first issued 
Feb. 11, 1936, amended Sept. 8, 1938, and revised September 12, 1942, 26 PSCW 
352. Prior to the 1942 revision, the one year period applied only to private con- 
tract operations, and a six month period to public contract operations. The 

riod was made one year for both public and private contract carriers in 1941. 
23 PSCW 581. The 1941 order also provided that the Commission might reinstate 
cancelled licenses “upon good cause being shown therefor.”’ This provision was 
removed in 1942 because, “Carriers have ample opportunity to show facts jus- 
tifying the continuation of the authority prior to the termination of the one year 
period ... , and it is therefore superfluous to make any provision for reinstatement 
subsequent to cancellation.” 26 DS SCW 352. The Commission has interpreted the 
one-year permissible period of suspension of operations as beginning to run with 
the suspension of operations and expiring 12 months thereafter, unless it author- 
izes a longer period of suspension, in whi ch case the longer period i is substituted for 
the 12 month period. Albert F. Obermeyer, 24 PSCW 519 (1941). A carrier is not 
deemed to have “ceased” or “abandoned” operation, if the cessation is the result 
of a strike and not a “voluntary” act on his part, nor is notice required in such 
case. G. Lester Johnson, 24 PSCW 129, 475 (1941). 

17 Motor Carriers—Non-Exercise of Operating Rights, 30 PSCW 369 (1946). 

1. That every grant of authority to a common motor carrier hereafter 
issued shall be conditional upon initial exercise of authority within 60 days 
after the effective date of the grant unless authority is secured from the Com- 
mission to defer commencement of operations for a further period of time. 

2. That every grant of authority hereafter issued to a public contract 
motor carrier shall be conditional upon the establishment of service there- 
under within a reasonable time and maintenance thereof with reasonable 
continuity. 

3. That every grant of authority hereafter issued to perform any opera- 
tion as a private contract motor carrier shall be conditional upon such 
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the 1942 order had indicated that the Commission would cancel any 
contract motor carrier license deemed to have been abandoned, the 
1946 order merely stated that the license would be “subject to sus- 
pension” in such case. The Commission apparently doubted its 
authority at this time to revoke a license because service thereunder 
was abandoned, so long as the contract carrier complied with the 
notice provisions of Section 194.26. The Act did not then expressly 
make abandonment a ground for revocation of a license, and there 
was doubt whether the general provisions of Section 194.34(1) could 
supply this deficiency, particularly since Section 194.26 seemed to be 
exclusive. In 1947, Section 194.46 was amended to provide, as it now 
does, that a license may be revoked if service thereunder is aban- 
doned.”!* The 1946 order has accordingly been revised to provide for 
such revocation.”® 

Abandonment of trucking service does not seem to present to the 
Commission the difficult problems discussed in connection with bus 
operation. The reason, of course, is that no one is much concerned 
about the cessation of operation, in whole or in part, of any particular 
trucker. As a practical maiter, other carriers will step in eagerly to 
ensure that shippers are not deprived of needed service. Occasional 
questions do arise, however, in connection with extensions of service. 
Thus, the question which the Madison Bus Co. thought it was 
raising”® was presented squarely in a trucking case.”! The Fort 
Atkinson Chamber of Commerce complained to the Commission that 
freight from Fort Atkinson to points in western Wisconsin had to be 
shipped via joint-, triple-, and quadruple-line with Motor Transport 
Co. as the originating carrier in Fort Atkinson and that, as a result, 





authority not remaining unexercised at any one time for a period in excess 
of one year unless consent is obtained from the Commission to cease operation 
for a longer period upon good cause shown. 

4. That every contract motor carrier shall be presumed to have abandoned 
authority for each and every operation not performed for the period of one 
year unless authority is secured from the Commission to suspend such opera- 
tion for a longer period upon good cause shown. 

5. That every contract motor carrier license or any authority thereunder 
which is presumed to have been abandoned . . . shall be subject to suspension 
upon notice to the licensee and after opportunity to be heard. 

"8 Wis. Laws, 1947, c. 565. 
79 Motor Carriers—Non-Exercise of Operating Rights, 32 PSCW 311 (1947). 
The new { 5 now reads: 

5. That every contract motor carrier license or any item of authority 
under a license which is presumed to have been abandoned . . . shall be sub- 
ject to suspension or revocation upon a finding, after notice to the licensee 
and an opportunity to be heard, that service under the contract motor carrier 
license or under the item of authority in question has been abandoned under 
the provisions of Section 194.46, Statutes. 

70 Madison Bus Co. v. P.S.C.W., Cir. Ct., Dane County, April 1, 1948. 
™ Fort Atkinson Chamber of Commerce, 25 PSCW 127 (1941). 
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it took as many as five days to effect delivery, placing several indus- 
tries in Fort Atkinson at a disadvantage vis-a-vis their competitors in 
Minnesota, Iowa, and Illinois. The Commission was asked to require 
Gateway City Transfer Co., Service Transfer & Storage Co., and 
Yellow Truck Lines to render service between Fort Atkinson and 
points on their routes not then served by Motor Transport. At the 
time, Gateway served Fort Atkinson in intrastate commerce over 
routes extending south to Janesville and thence west and east, but 
too circuitous to give Fort Atkinson efficient single-line service to 
the other points on Gateway’s routes, particularly Watertown and 
Madison, which Fort Atkinson shippers wished to reach. Neither 
Service nor Yellow served Fort Atkinson, but their trucks operated 
through Fort Atkinson daily in interstate operations. 

The Commission, Nixon dissenting, held that Section 194.18(5) 
gave it no authority to order a carrier to expand the scope of his right 
and duty to serve the public beyond the terms of his existing cer- 
tificate. Such expansion, it maintained, could take place only upon 
- the carrier’s initiative. Accordingly, it concluded it could not order 
Service or Yellow to serve Fort Atkinson, intrastate. So far as Gate- 
way was concerned, the Commission pointed out that it was already 
authorized to do what the Fort Atkinson shippers requested, but 
over circuitous routes. Therefore, pursuant to Section 194.18(5) it 
authorized Gateway to operate over the direct route between Fort 
Atkinson and Madison for the purpose of handling traffic between 
Fort Atkinson and points west of Madison. 

2. Participation in Joint-Line Service 

Nor has the Commission been called upon often to order a carrier 
to improve the quality of trucking service offered by him. For a long 
time, the Commission was reluctant to require common carriers to 
enter into joint-line operations at joint-line rates, explaining, ‘“Re- 
sponsible carriers by their freedom to decline to enter into joint-rate 
arrangements have been able to protect themselves from the default 
of irresponsible carriers.’’7?? It hesitated also to take the initiative to 
coordinate schedules of different carriers, “feeling that if the traffic 
warranted it the interests of the carriers would result in adoption of 
proper schedules.’’’* But it indicated that it was ready to do so if 
called upon by any interested carrier or shipper.” Because of this 
reluctance, as of March, 1946, only 60 of the 95 intrastate common 
carriers participated in the 33 joint-line tariffs on file with the Com- 
72 Fort Atkinson Chamber of Commerce, 25 PSCW 127, 133 (1941). 

73 Albert Wiesman, 16 PSCW 512 (1937). 


™ Ibid; Janesville Rowald Motor Transport, 10 PSCW 566 (1935); Yellow 
Truck Lines, 13 PSCW 759 (1936). 
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mission.” Changing its policy in 1946, the Commission ordered all 
intrastate common carriers to publish and maintain intrastate joint- 
line class rates between all points on their respective routes and all 
points on other common motor carrier routes within the state. How- 
ever, it did not require a carrier to “‘short-haul’’ himself by joint- 
lining traffic with any other carrier or carriers between any two points 
which he was authorized to serve single-line.”* 

As a result of this new policy, it can be assumed, too, that the 
Commission will more readily undertake to coordinate schedules if 
that appears to be necessary. Recently, complaints were made to it 
that a carrier preferred and handled single-line freight to the preju- 
dice.of joint-line traffic and did not maintain proper terminal service 
for the receipt of connecting line freight. To improve the joint-line 
service, the Commission ordered the carrier to discontinue preferring 
single-line traffic and, specifically, to provide an agent at the terminal 
in question with authority to accept and receipt for joint-line freight 
during normal working hours.7?7 


3. Division of Joint-Line Revenues 


This question is considered at this point because it has most 
relevance to the Commission’s order requiring common carriers to 
participate in rendering joint-line service. 

The Commission has left the division of joint-line trucking revenues 
to the carriers involved, reserving the right to act under Section 
194.18(9) in the event of disagreement. A method of division has been 
agreed to by the common carrier members of the Wisconsin Motor 
Carriers Association which the Commission has had occasion to 
explain. 


... divisions have generally been made on the first class prorate 
basis which results in each carrier’s obtaining the percentage 
of the total revenue on the shipment reflected by the ratio of its 
first class rate to the sum of the first class rates from origin to 
interchange point and from interchange point to destination 
respectively. On minimum charge shipments, the usual basis of 
division of . . . [the] present minimum charge of $1.31 is . . . 68 
cents to the originating carrier and 63 cents to the delivering 
carrier. 72° 


When Yellow Truck Lines announced that it would insist on a 
different division of the revenues from joint-line traffic in which 
78 Wisconsin Manufacturers Ass’n—Common Motor Carrier, 30 PSCW 221, 
226-227 (1946). 
™ Common Motor Carriers—Rates and Charges, 31 PSCW 501, 507 (1947). 
™7 Carl Timm, MC 1310, PSCW, Jan. 10, 1950. 
78 Yellow Truck Lines Inc., MC 1340, PSCW, April 28, 1950. 
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it participated, a connecting carrier complained to the Commission. 
Yellow announced that (1) its share of the revenues from shipments 
weighing less than 20,000 Ibs., handled by it as an intermediate or 
terminal carrier, was to be 85% of its local rate between the inter- 
change points or from the interchange point to the point of des- 
tination; (2) in no case was its portion to be less than $1; (3) it would 
pay any connecting carrier 85% of his local rate between the inter- 
change points or from the interchange point to the point of destination 
for hauling joint-line traffic originated by Yellow; (4) all interline 
settlements would have to be made in full in cash at the time and 
place of interchange; and (5) the old method of division would apply 
on joint-line traffic hauled by Yellow as an intermediate or terminal 
carrier to or from points served exclusively by Yellow or originated by 
Yellow at such points. 

By allocating an inadequate share of the revenues to the originating 
carrier, Yellow hoped to channel joint-line traffic to other carriers 
serving the destination point. The share of the revenues on which it 
insisted was, in many cases, in excess of the through joint-line rate on 
the shipment from origin to destination. To have sanctioned Yellow’s 
method of division, therefore, would have given carriers an easy way 
to evade the Commission’s requirement that they participate in 
handling joint-line traffic. As a result of the Commission’s investiga- 
tion of its practices, Yellow proposed to return to the first class prorate 
formula, except between points connected by its or some other com- 
mon carrier’s single-line service. Although we have seen that a carrier 
is not required to participate in a joint-line haul between points which 
he is authorized to serve single-line, he is not relieved of this obligation 
between points which some other carrier is authorized tc serve single- 
line. Nevertheless, the Commission approved Yellow’s proposal and 
dismissed the complaint of the connecting carrier.”2° Apparently, it 
thought that service to shippers would still be adequate, even if 
Yellow were not forced to participate in joint-line service between 
points served by another single-line common carrier. 


VII 
MISCELLANEOUS REGULATIONS 


Rules have been issued requiring the reporting of accidents,’*° 
specifying insurance requirements,” detailing the manner of posting 


79 Yellow Truck Lines Inc., MC 1340, PSCW, April 28, 1950. 

70 Rules and Regulations for Reporting Accidents, 6 PSCW 155 (1934), 8 
PSCW 299 (1934), 11 PSCW 367 (1936). 

731 Common and Contract Motor Carriers’ Insurance Requirements, General 
Order MVD-202, Jan. 26, 1944, Wis. Rep Boox, Apm. Rutes & Orprers 283 
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permits and displaying permit plates,”* imposing safety rules,” fixing 
the hours of labor of drivers,” and regulating the use of the high- 
ways.”* Except for the regulation of the use of the highways, exclusive 
jurisdiction over all these matters is now lodged in the Motor Vehicle 
Department. 

Section 194.21(2) authorizes the Commission to require common 
motor carriers of property to refund any excessive charges paid to 
them for the transportation of property in the manner provided for 
railroad companies and express companies by Section 195.38. The 
latter section gives the shipper or consignee who paid the transporta- 
tion charges the right to submit his bills to the Commission for audit 
and appropriate action, if necessary. Though the cases are not numer- 
ous, the Commission has had occasion to require refunds of over- 


charges.” 
Vill 


CoMPLIANCE AND ENFORCEMENT 


Section 194.17 makes it a misdemeanor, punishable by a fine not 
exceeding $100 and by imprisonment in the county jail for a period 
not exceeding 60 days, for a motor carrier to violate any provision of 
the Act or lawful requirement or order of the Commission or the 
Motor Vehicle Department. Each day during which the violation 
continues is declared to be a separate offense. The Attorney General 
or the appropriate county district attorney is required by Section 
194.15 to institute and prosecute all actions for the enforcement of 
Section 194.17. 

The Public Service Commission, moreover, has independent means 
at its command to enforce compliance with the provisions of the Act 





(1948). See also, Household Goods, etc.—Transportation Provisions, 10 PSCW 
314 (1935). 

72 Posting Permits and Displaying Plates—Rules, 8 PSCW 397 (1934); 17 
PSCW 638 (1937); 21 PSCW 440 (1939); Lettering on Vehicles and Display of 
Registration-Permit Certificates, General Order MVD-204 (Revised), Feb. 5, 
1944, Wis. Rep Book, Apm. Rutes & Orpers 283 (1948). 

8 Safety Rules and Regulations, 21 PSCW 874 (1939); Motor Vehicle Lighting 
Regulations, General Order MVD-205, Feb. 1, 1944, Wis. Rep Book, Ap. 
Ruues & Orpers 284 (1948); School Bus Regulations, General Order MVD-208, 
June 1, 1948, Wis. Rep Boox, ApmM. Rutes & Orpers 290 (1948). See also 
Wis. Star. § 85.45 (1949); State v. Wetzel, 208 Wis. 603, 243 N.W. 768 (1932). 

™ Motor Vehicle Drivers—Hours of Labor, 9 PSCW 593 (1935); 13 PSCW 
768 (1936); 14 PSCW 146 (1936); 19 PSCW 142 (1938); 20 PSCW 794 (1939). 

7% Use of Highways by Motor Vehicles, 6 PSCW 152 (1934); 9 PSCW 181 
(1935); 15 PSCW 609 (1937); 26 PSCW 120 (1942); 32 PSCW 64 (1947); MC 
326, PSCW, June 23, 1950. 

7 Genske v. Motor Transport Co., 14 PSCW 554 (1936); Mother, Sanders & 
Dodge Inc. v. P. J. Heenan, MC 1343, PSCW, Jan. 27, 1950; Wuchterl v. Schneider 
Transport & Storage Inc., MC 1344, PSCW, Jan. 30, 1950. 
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under its jurisdiction and its requirements and orders. It may, as 
we saw, refuse to issue a certificate or license or amendment to any 
applicant with a past record of violation. And under Section 194.46, 
it may revoke any certificate or license if the holder has wilfully 
violated or refused to comply with any provisions of the Act or orders 
or requirements of the Commission. Thus, for example, the Commis- 
sion has actually revoked certificates and licenses because the holder 
failed to pay the required permit fees’*’ or file the required indemnity 
bond”™* or annual report”® or charge the proper rates’® or remit to 
the proper party money collected on COD shipments”! or because 
the holder operated vehicles without permits or over routes other 
than those specified in the certificate”? or rendered service not auth- 
orized by his license.” 

There is little doubt that this independent power of the Commis- 
sion is a greater spur to compliance than the penalty provisions of 
Section 194.17. But there is also little doubt that the Commission has 
used this power sparingly. It has explained its position as follows: 


Revocation of authority to continue a business such as respond- 
ent’s which has been carried on for a long period of years and 
which involves the interests of a considerable number of persons, 
including innocent employees and stockholders, is an extreme 
penalty which is usually imposed only for conduct which evinces 
a character of operator unfit to hold authority for operations. Its 
ordinary purpose is more one of prevention of future violations 
and an upholding of the law, than one of punishment for past 
violations.” 


In support of this view, it has pointed out that past violations could 
be punished under Section 194.17. Accordingly, it has been rather 
lenient in finding that future violations will not occur in spite of a 
record of past violations.” 


%87 Victor Korppas, 32 WRC 292 (1928). 

138 Ibid. 

739 White le Transportation Co., 32 WRC 339 (1929); Northern Limited 
Inc., OS 576, PSCW, Oct. 4, 1949; Morris J. Percival, OS 600, PSCW, Oct. 20, 
1949. 


™0 Schauer’s Fast Freight Inc., 32 WRC 313, 327 (1929), aff'd, Schauer’s Fast 
Freight v. R.R. Comm’n, Cir. Ct., Dane County, Jan. 7, 1930; Madison Transit 
Co., 33 WRC 435 (1930). 

™1 Henry Bonnet, 7 PSCW 704 (1934). 

72 Akron Motor Cargo Co., 7 PSCW 156 (1934). 

™3 Wausau Service Co., 8 PSCW 700 (1935). 

™ Td. at 701. 

™6 Best Transport Co., 21 PSCW 157 (1939). 

™ Gross Common Carrier Inc., 17 PSCW 747 (1937); Best Transport Co., 
21 PSCW 157 (1939); Milwaukee Furniture Movers Ass’n v. Hyman Rosenfeld, 
2 ou * (1945); Standard Freight Lines Inc., CC 391, OS 481, PSCW, 

ict. 4, 4 
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Ix 
DIvisIon OF REGULATORY AUTHORITY BETWEEN STATE AND LOCALITY 
A. Section 194.33 and the Safe Way Motor Coach Co. Case 


Although the essentially local nature of urban bus transportation 
might argue for its regulation by the municipality, the Act does not 
single out this service, but gives to the state acting through the Com- 
mission practically all regulatory authority over motor carriers of 
passengers or property. The only authority remaining in the locality 
is derived from Section 194.33, which today provides: 


No common motor carrier of property or of passengers shall 
operate any motor vehicle within or through any city or village 
except in compliance with action taken by such municipality in 
relation to such streets and routes. No action by any city or 
village under this section shall be subject to review by the motor 
vehicle department. Provided that no carrier operating under 
this chapter shall be denied the right to operate in any such 
municipality over any federal or state trunk highway upon pay- 
ment of such license tax not exceeding the maximum specified in 
subsection (17) of Section 76.54 as the municipality may pre- 
scribe. 


And even this sole remaining local authority has been rendered 
impotent by the state Supreme Court’s recent interpretation of it in 
Safe Way Motor Coach Co. v. Two Rivers.” 

In 1932, the Commission authorized Safe Way to operate buses 
in Manitowoc, Two Rivers and intermediate points over a route 
described in the certificate. Safe Way proceeded to operate over this 
route. In 1948, the city of Two Rivers adopted an ordinance requiring 
Safe Way to change its certificated route within the limits of Two 
Rivers and use a different route specified in the ordinance. The 
Commission had authorized another bus company in 1944 to operate 
buses in Two Rivers over a route which in part duplicated the original 
route of Safe Way. Safe Way complained that the route specified in 
the ordinance, unlike its original route, did not run through heavily 
populated residential and business districts. Charging that the city’s 
purpose was to favor the other bus company, Safe Way brought suit 
for a judgment declaring the Two Rivers ordinance null and void 
and an injunction restraining its enforcement. The city of Two Rivers 
demurred to the complaint and the circuit court entered an order 
sustaining the demurrer, citing Section 194.33. On appeal, the Su- 
preme Court reversed the order, on the authority of Vanderwerker v. 





™7 256 Wis. 35, 39 N.W.2d 847 (1949). 
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Superior™* and its reading of the history of Section 194.33. Because, 
in the writer’s opinion, there is serious question whether the Supreme 
Court correctly read the history of Section 194.33, it may be helpful 
to set it forth in some detail. 


B. History of Section 194.33—Criticism of the Safe Way Case 


1. The Jitney Law and Vanderwerker v. Superior 


Every city, village or town within or through which any motor 
vehicle . . . shall be operated may require that local consent for 
the operation thereof be procured and as a condition of such 
consent may require reasonable compensation for the repair and 
maintenance of pavements and bridges, and compensation for 
the regulation of street traffic, and for any other expense occa- 
sioned by the operation of such motor vehicle.’** 


This section was in effect when Vanderwerker v. Superior was 
decided. In that case, the city of Superior passed an ordinance in 1915 
requiring jitney operators to obtain a local license to operate and 
exacting a fee for granting the privilege. Having secured the necessary 
certificate from the Commission, the plaintiffs were licensed by the 
city to operate jitneys in May, 1922. One month later, Superior 
passed another ordinance requiring jitney operators to post a $1000 
bond, conditioned on their maintaining schedules, operating contin- 
uously, making stops at all street intersections along their routes, and 
obeying all orders of the city council and laws of the state. The ordi- 
nance also prohibited operation on certain streets and imposed annual 
fees on the operators for the benefit of the city and certain imsurance 
requirements which went beyond those specified by state law. En- 
forcement of the ordinance was enjoined by the Supreme Court on 
the ground that to “uphold [it] would substantially nullify the cer- 
tificate of the Railroad Commission.’’”® In addition to objecting to 
the insurance requirements of the ordinance, the Supreme Court 
concluded that the Commission’s determinations as to “the general 
routes and the territory, the character of the service, and the hours of 
operation”? were beyond municipal interference or restriction. In its 
opinion, local consent under this section could “be conditioned only 
upon reasonable provision to secure the municipality on the question 
of consequent expense merely.” 

Even after Vanderwerker v. Superior was decided, the Commission 
gave great weight to the wishes of the city in passing upon applications 





™48 179 Wis. 638, 192 N.W. 60 (1923). 
™9 Wis. Star. § 1797-68 (1915). 
7%° 179 Wis. 638, 643, 192 N.W. 60, 63 (1923). 
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for route changes. For example, it refused to authorize a change of 
route in the city limits of Milwaukee proposed by an interurban bus 
company, because the city objected that the use of the proposed 
route would increase traffic congestion. 


The Commission has always taken the position and still ad- 
heres to it, that a municipality has within its police powers the 
right to regulate the routes over which buses shall be operated 
within it when such regulation is necessary and reasonably im- 
posed. These questions are primarily of local concern and are 
peculiarly within the knowledge of local municipal authorities.” 


The Commission, however, did not go so far as to yield to the cities 
the authority Vanderwerker v. Superior held they did not have. On 
occasion, the Commission authorized routes objected to by the local- 


ities. 7? 
2. The 1927 Law and Overruling of Vanderwerker v. Superior 


In 1927, the local consent section was changed in such a manner 
as to make it reasonably clear that the legislature intended to overrule 
Vanderwerker v. Superior. It was now provided [Section 194.11(2)] 
that: 


No such auto transportation company shall operate any .. . 
motor venicle within or through any city or village unless and 
until the consent of sucn city or village to such operation and also 
the approval thereof to the proposed routes be first obtained and 
any such city or village, either as a condition to such consent or 
approval or otherwise, may require reasonable compensation for 
the repair and maintenance of pavements and bridges and com- 
pensation for the regulation of street traffic, and for any further 
expense occasioned by the operation of such motor vehicle. . . No 
action by any city or village under this subsection shall be subject 
to review by the Railroad Commission.™ 


It was further provided, “Before any . . . certificate is granted for 
motor vehicles to operate in any city, the city clerk shall be given 
notice of not less than 5 days of the hearing to determine the streets 
upon which motor vehicles shall be allowed to operate.’’™™ 


%1 American Coach Lines, 30 WRC 59, 61 (1926). 

182 See, for example, Milwaukee E. Ry. & L. Co., 30 WRC 76 (1926); Paul B. 
Knilans, 30 WRC 523 (1926); American Coach Lines, 30 WRC 618 (1927); 
Badger Auto Service Co., 30 WRC 635 (1927). In American Coach Lines, supra, 
the Commission refused to approve a route extension objected to by the city of 
Milwaukee, but was reversed on appeal. American Coach Lines v. R.R. Comm’n, 
Cir. Ct., Dane County, April 18, 1927. 

%3 Wis. Laws 1927, c. 395; Wis. Strat. § 194.11(2) (1927). 

_™ Wis. Star. § 194.05 (1927). Wis. Laws 1929, c. 213, limited the compensa- 
tion any city or village could require of interurban carriers to the amount of the 
tax which would result by applying to actual operation in the city or village the 
rates prescribed in § 76.54(2). 
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The Commission regarded these provisions as overruling Vander- 
werker v. Superior, but construed them as imposing a condition prece- 
dent not upon the issuance of the certificate, but only upon operation 
under the certificate.“ Thus, for example, the City of Eau Claire 
authorized a company to substitute bus for street railway service and 
the company then applied to the Commission for a bus certificate. 
Certain patrons opposed the grant, because one of the two proposed 
bus routes would not extend as far as the street railway and they 
would have to walk about half a mile along one of the most heavily 
traversed highways of the state to catch a bus. Sympathizing with 
the objection, the Commission issued a certificate authorizing opera- 
tion over a route adequate to serve the objecting patrons, but made 
it plain that to the extent the certificate authorized routes not ap- 
proved by the city, it “will not be effective until the city consents to, 
and approves the use of, such routes.’ Citing Section 194.11(2), 
the Commission stated, “The ultimate destination of the routes to be 
traversed by urban buses . . . is wholly a matter for the determination 
-of the city council.’’*”’ Though it took the general position that city 
approval was not a condition precedent to its certification of a carrier, 
the Commission sometimes refused to grant a certificate if it knew 
that the city would not allow the applicant to traverse its streets.”* 

It is strange to find no mention in the Court’s opinion in the Safe 
Way case of the 1927 law or of the Commission opinions carrying 
it into effect; and stranger still to read, “Although 26 years have 
elapsed and the legislature has been in session fourteen times, the 
conflict [between Commission and city authority] has not been re- 
moved.’’** The opinion jumps from the 1915 law to the provision 
of the 1933 law relating to municipal consent, which has been in 
effect to this day.” 


3. The 1933 Law and Its Interpretation 


A textual comparison between the 1927 and 1933 provisions does 
not afford any basis for concluding that the 1933 provision was in- 


7 In re Applications, Auto Transportation Cos., 31 WRC 1, 43 (1927). 

7% Northern States Power Co., 34 WRC 1, 4 (1931). Subsequently, because both 
the city and the Company questioned the feasibility of the route authorized to 
serve the objectors, the Commission issued a supplemental order certifying the 
routes as originally applied for by the Company and instructing the Company to 
apply for an extension to serve the objector class of patrons over a route, and in 
accordance with a schedule, agreed upon by the Company and the city. Id. at 5. 

757 Td. at 4. 

— Cab Co., 1 PSCW 574 (1931). See also, Madison Rys., 17 PSCW 316 
(1937). 

59 256 Wis. 35, 44, 39 N.W.2d 847, 853 (1949). 

760 Wis. Laws 1933, c. 488; Wis. Stat. § 194.33 (1949). The only difference is 
that the Revisor of Statutes has substituted ‘motor vehicle department” for 
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tended to restore Vanderwerker v. Superior. On the contrary, the 
1933 law added the provision that the municipality was not to deny 
any carrier the right to operate therein over any federal or state 
trunk highway, provided the carrier paid the license tax, if any, 
prescribed by the city. This would seem clearly to imply that the 
municipality could deny any carrier the right to operate therein over 
any non-federal or non-state trunk highway, even if the carrier was 
willing to pay the prescribed license tax. The ordinance in the Safe 
Way case, it should be noted, specifically authorized the company 
to operate upon any federal or state trunk highway in Two Rivers and 
the streets closed to Safe Way were not federal or state trunk high- 
ways. 

So far as the Commission was concerned, it viewed the 1933 law 
as following the policy of the 1927 law and continued to respect the 
final authority of the municipality over routes within its limits. It 
adhered to its practice, begun soon after the 1927 law became effec- 
tive, of inserting a routine paragraph in all certificates to the effect 
that they were subject to such powers as the municipalities had under 
Section 194.11.7°! Even when the city of Madison sought to bar the 
bus company from using a street which was also a state trunk high- 
way, on the ground of undue congestion, the Commission cautiously 
expressed doubt as to the city’s authority to do so, but did not decide 
the issue because it denied the Company authority to use the street.” 
Explaining its denial, the Commission said: 

On grounds of sound public policy, this Commission has always 
been disposed to give great weight to the views and action of the 
duly constituted authorities of municipalities in dealing with such 
local questions. . . 


And when the bus company proposed a new route over streets which 
were not federal or state trunk highways, the Commission did not 
approve the route until the city consented to it.” 

By general order in 1939, the Commission extended the scope of 
all outstanding urban bus certificates to cover operation on all streets 





“commission” appearing in the 1933 law. This would seem to have been an error 
on the part of the Revisor. 

71 Applications for Certificates Authorizing Operation as Auto Transportation 
Cos., 31 WRC 383, 385 (1927); City Bus Lines Inc., 24 PSCW 56 (1941); Checker 
Bus Line Inc., 30 PSCW 498 (1946); Monroe Transit Lines, CC 621, PSCW, 
April 9, 1948. In the latter case, the certificate authorized ‘Transportation of 

assengers in urban bus service as a common motor carrier within the city of 

onroe on routes to be approved by the city council of the city of Monroe and 
the Public Service Commission of Wisconsin.” The provisions in the certificates 
in the other cases were almost exactly the same. 

%8 Madison Rys., 10 PSCW 129 (1935). 

73 Madison Rys., 17 PSCW 316 (1937). 
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and highways in the municipality, but required that specific approval 
be obtained before any bus route was established, extended, or aban- 
doned.”* The order also provided that the Commission would author- 
ize the establishment, extension or abandonment of a bus route with- 
out a hearing, if proof was submitted that the appropriate municipal 
council or board approved it. Again, the Commission pointed out 
that ‘‘the municipal authorities are given broad powers with respect 
to the actual use of streets for bus or truck service.’”’ 

Until the Safe Way case, the Commission respected these broad 
local powers. For example, in 1941, it granted a certificate to Wauke- 
sha Transit Lines to operate an urban bus service in Waukesha and 
denied similar authority to the Land O’Lakes Bus Co.” But when 
the Common Council of Waukesha denied Waukesha Transit Lines 
authority to operate on the streets of the city and granted this 
privilege to a successor company to Land O’Lakes, the Commission 
granted a certificate to the latter.” It was even argued in 1946 that 
once the city approved a bus route, the Commission had no further 

‘ jurisdiction in the matter and its approval of the specific route was 
not necessary. Although the Commission rejected this argument, 
holding that Section 194.33 must be read in connection with Sections 
194.18 and 194.23, it did not deny the authority of the locality, but 
emphasized again that approval of the route by both the Commission 


and the city was necessary :7* 


The provisions of section 194.33 . . . are a limitation and not 
an abrogation of the power of the Commission to prescribe the 
routes which common motor carriers shall traverse in cities and 
villages. The Commission under Section 194.18 may prescribe 
such routes, but the municipalities have the power to say that 
certain streets thus authorized shall not be used. 


Unfortunately, none of these decisions of the Commission applying 
Sections 194.33, 194.18 and 194.23 seems to have been presented to 
the Supreme Court in the Safe Way case and no reference is made to 
them in the Court’s opinion. Arguing that if Section 194.33 conferred 
power upon the cities to nullify an order of the Commission issued 
pursuant to Sections 194.18 and 194.23, an “irreconcilable conflict” 
would result, the Supreme Court construed Section 194.33 as granting 





74 Scope of Certificates Covering Urban Bus Service, 21 PSCW 163 (1939). 
The purpose of this order was to eliminate the administrative burden of changing 


the route description in the certificate. 

75 Land O’Lakes Bus Co., 23 PSCW 521 (1941); Waukesha Transit Lines, 
23 PSCW 528 (1941). : 

76 City Bus Lines Inc., 24 PSCW 56 (1941). 

77 Appleton v. Lundquist, 31 PSCW 310 (1946). 
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to the cities a power “subordinate’”’ to the authority of the Commis- 
sion. Yet it seems fairly clear from the legislative and administrative 
history of these sections, that neither the city’s nor the Commission’s 
authority was to be “‘subordinate.’’? They were to be coequal with 
each exercising a veto power over the other. Though in theory this 
might lead to stalemate, in practice it meant that the city and the 
Commission would have to come to some agreement. And, as we saw, 
the Commission acknowledged the paramount concern which the 
cities had in their local traffic congestion problems and was willing 
to sanction any route approved by the city.”** On the other hand the 
cities were willing to accommodate the Commission where questions 
of service were involved.”** Undoubtedly, the Commission would have 
approved as a routine matter the change of route required by the Two 
Rivers ordinance, had Safe Way applied for it. 

To give some meaning to Section 194.33, the Supreme Court held 
that it referred “to the power of cities over routes over which the 
common motor carrier is authorized by the Commission to operate its 
vehicles.’’”7° Although it is difficult to see precisely what authority 
this gives the localities, it is clear that the basic power over routes is 
now vested in the Commission. This of course does not mean that in 
exercising this power the Commission may not continue to give great 
weight to the wishes of the localities. However, in the only cases 
raising this question subsequent to the Safe Way case, the Commis- 
sion has been willing to exercise its newly found power to overrule 
local governments.7”! 

xX 


GENERAL CONCLUSIONS 


By itself, this study affords no basis for concluding either that the 
policy of public regulation of the motor carrier industry, or of uncon- 
trolled competition, will produce the most efficient motor carrier 
transport system to meet the needs of the Wisconsin economy as a 
whole. It does, however, reveal that even under the present conditions 
of full employment, the carriers fear uncontrolled competition. 
Looking at the financial condition of the industry as a whole, their 





78 Scope of Certificates Covering Urban Bus Service, 21 PSCW 163 (1939). 


%9 Madison Rys., 17 PSCW 316 (1937). 

77° In answer to the argument made herein based on the additional provision of 
the 1933 law concerning federal or state trunk highways, the Supreme Court 
re | stated: “Such a construction would nullify the provisions of sec. 

™ Waukesha v. Waukesha Transit Lines, MC 1323, PSCW, Jan. 16, 1950; 
Milwaukee E. Ry. & T. Co., CC 334, PSCW, Jan. 4, 1951. 
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fear seems to have a basis. It is unlikely, therefore, that in the fore- 
seeable future, the policy of regulation will be scrapped in favor of 
uncontrolled competition. Attention, therefore, must be concentrated 
upon clarifying the objectives and improving the methods of regu- 
lation. 

One of the basic deficiencies of the regulatory activity to date is 
that it has had to proceed without data essential for purposeful 
administration. Some of the specific lacks have been pointed to in 
the course of this study. Here, the writer wishes to emphasize that 
this necessary information is unavailable not because the Commission 
or its staff are unaware of its significance, but because the resources 
for collection and analysis are lacking. The importance of adequate 
research facilities to ascertain and evaluate the condition of the motor 
carrier industry and the effects of regulation upon this condition and 
the Wisconsin economy as a whole must be impressed upon the legis- 
lature. For only increased appropriations will make it possible for the 
Commission to do this job. As it is, almost half the time of the Com- 
_mission and its staff is taken up with motor carrier regulation. 

The need to clarify the objectives of regulation is urgent, because 
too much regulatory activity to date has been aimless. Yet the process 
of clarification will continue to be difficult so long as the Commission 
adheres exclusively to its case-by-case approach. No one will dispute 
the advantages of this approach in meeting the exigencies of particular 
situations. But it also has the great disadvantage of obscuring the 
principles of regulation by which the Commission itself is governed. 
To disinter these principles from the mass of decided cases is a task of 
great difficulty, as the writer has discovered. Yet the Act, as we have 
seen, sets forth only the most general standards for the guidance of 
the Commission. A bridge must be built between these general stat- 
utory standards and the particular cases the Commission is called 
upon to decide. Only by elaborating more specific administrative 
standards will the Commission erect this bridge.’ 

By doing so, the Commission will serve many purposes. It will make 
possible intelligent discussion by the legislature, the Commission, the 
industry and the public of the objectives of regulation and the means 
to achieve them. It will heip to disclose the need and prepare the way 
for changes in the regulatory scheme. It will make it possible to decide 





™ As an example of the kind of administrative standards the writer has in 
mind, see OPA Manual, Volume 5, General Standards for Setting Maximum 
Prices, Nov., 1946; Cavers et al., Problems in Price Control: Pricing Standards, 
Historical Reports on War Administration, General Pub. No. 7 (1947); Nathan- 
son & Leventhal, Problems in Price Control: Legal Phases, Historical Reports on 
War Administration, Gen. Pub. No. 11 (1947). 
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particular cases more quickly and soundly. And it will facilitate the 
training of new personnel in the task of regulation. The industry, too, 
will benefit when Commission objectives and standards are made 
clear to it. Carriers will better be able to cooperate with the Commis- 
sion in accomplishing the announced objectives, about the wisdom 
of which they will have had an opportunity to express themselves. 
They will also be able to determine whether they are receiving equal 
treatment from the Commission in particular cases. While consistency 
is not an end in itself, it is important for all concerned to know 
whether apparent inconsistency is due to a change in policy or 
discriminatory action. Finally, there is no reason why the elaboration 
of administrative standards need stand in the way of desirable 
changes in policy. On the contrary, it will facilitate change by making 
it easier to identify undesirable or unworkable policies. All this is not 
to minimize the difficulties that will be faced in the attempt to work 
out more specific regulatory standards. It is hoped that this study 
may contribute to the solution of some of these difficulties.”” 





73 | wish to express my appreciation to Mr. Ivan A. Sherman for his helpful 
criticism of this half of the study. 














Comment 
MIGRANT FARM WORKERS IN WISCONSIN 


The migrant farm laborer who annually comes to Wisconsin plays 
an important part in this state’s agricultural economy. Where the 
local labor supply is inadequate, he is needed for the arduous work 
necessary to care for and harvest certain cash crops. But this worker 
often lives in substandard housing and is paid very low wages. 
His children grow up illiterate and his family is without adequate 
health care. His different clothes and customs may subject him to 
discrimination, or at best leave him utterly apart from the community 
where he settles for the summer. It is the purpose of this report to 
summarize what has recently been learned about these workers both 
in Wisconsin and other states and to present certain suggestions that 
may better their lot. 


SocraL-Economic Facts! 


. The first migrant agricultural workers to come to Wisconsin were 
brought in to work in the sugar beet fields in the early 1900’s. There 
has been since then a continuing need for out-of-state workers, even 
during the depression years of the 1930’s. During World War II 
foreign workers, many from Jamaica, and war prisoners helped to fill 
out Wisconsin’s seasonal agricultural labor supply. Since the war the 
vacuum created by loss of these sources has been filled by recruitment 
of mostly Texas-Mexican workers. In the summer of 1949 there were 
estimated to be 8,700 migrant workers in Wisconsin, 75% of whom 
were Texas-Mexicans. 

These workers are needed mostly in industrialized agriculture. 
Most are employed in the harvesting of peas and corn for canning. 
Migrant workers are also used extensively in sugar beets, cucumbers, 
cherries, and truck farming. It should be noted that many of these 
workers do not settle down in one place in Wisconsin. For example, 
in the interval between pea and corn canning many shift to Door 
County for the cherry harvest. 

The future need for migrant labor in Wisconsin is difficult to 
estimate. Mechanical harvesters may decrease the need in certain 
crops but increased acreages in other crops where hand labor is 
essential indicate an opposite tendency. It may be concluded, how- 
ever, that a full employment economy requires mobile labor resources 
to do these seasonal jobs and that Wisconsin will continue to need 





1 Materials for this section taken from Miaratory AGRICULTURAL WORKERS 
tn Wisconsin (Governor’s Comm’n on Human Rights, Madison, Wis. June, 1950). 
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migrant farm laborers so long as nearly full employment is maintained 
in the state. 

The areas in which migrant laborers lack protection are many. 
Fraudulent advertising often results in over-recruitment of agricul- 
tural labor. The misery described by John Steinbeck in his novel, 
Grapes of Wrath, resulted in large part from hand bill trickery and 
fraudulent misrepresentations by unscrupulous employers of oppor- 
tunities for large earnings. Even honest recruiting bulletins may 
register a falsely attractive picture in the minds of these ignorant 
laborers. Over-recruitment in many states is an established method 
of holding down wage rates, and even where this is not overtly carried 
on there is a tendency to over-recruit migrant labor because of the 
difficulties in estimating the local labor supply and the crop yield. 
Over-recruitment plus the usual poverty of the migrant puts him in 
a very unequal bargaining position with his employer. Even after he 
is hired, continuous work throughout the season is not assured, for a 
drought or frost may greatly decrease the crop yield and hence the 
worker’s income. All of these factors tend to burden migrant workers 
with a grinding poverty which they have little opportunity to over- 
come. 

It should be noted that Wisconsin’s record is not as bad as that of 
some states, but Wisconsin is a relative newcomer in the use of 
migrant labor in large numbers. The Emergency Farm Labor Pro- 
gram supervised placement of out-of-state labor during the war 
period, but this is now discontinued, and abuses may be expected to 
develop if this state goes too long without developing adequate 
preventive measures. 

The housing provided for migrants is often makeshift, unsanitary, 
and inadequate. In a study of 105 Texas-Mexican families in Wiscon- 
sin in 1947, it was found that “one third of the housing . . . was 
classified as undesirable and unfit for human occupancy.” Since the 
worker himself is hardly in a position to demand better housing, the 
state must see that certain minimum standards are provided. 

Likewise, the health of migratory workers is far below that of the 
rest of the community and presents a menace not only to themselves, 
but also to everyone with whom they come in contact. The migrant 
worker does not know the procedure for securing public health atten- 
tion or what to do to obtain compensation in case of injury. On the 
other hand the health officers often are unacquainted with the 
worker’s needs and do not know where they live. At present in Wis- 
consin there are not enough public health facilities available to these 
workers and their families. 
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The education of the migrant laborer is extremely inadequate as 
indicated by a survey of 184 adult migrants in Wisconsin in which 
all but 26 were found to be illiterate.? Yet, it is difficult to “sell’’ adult 
education to these people after a long day in the fields. The children 
of migrants should have a better opportunity for an education than 
their parents had, but these people are in Wisconsin during the sum- 
mer vacation period, and often the children are needed to help in the 
fields. Some special education program will have to be devised to meet 
the special needs of these children. 

Finally, the migrant laborer faces discrimination, both conscious 
and unconscious. When Southern Negroes came to harvest the Door 
County cherry crops in 1948 many eating establishments displayed 
signs stating, ““We cater only to whites,” and the Texas-Mexican 
child may be called ‘‘beanpicker’’ by his schoolmates. It is important 
to this state that the migrant and his family feel that they are a part 
of the community in which they live. Other problems include the 
wretched and dangerous conditions of transportation to which these 
people are often subjected, the pressures preventing them from 
organizing labor unions and the difficulty in getting to the church of 
their choosing. 

The migrant laborer presents problems to many agencies of the 
state, but his welfare constitutes one overall problem. The challenge 
must be met in a unified manner, for nothing could be more obviously 
futile than to improve public health services for these people while 
allowing their living facilities to remain breeding places for disease. 
Also, the migrant labor problem presents in some sense a special and 
unique case for each agency involved, which also speaks strongly 
for a unifying agency, able to fully study the needs of the migrant 
laborer and to coordinate the efforts to improve his position. 


WIscoNSIN LEGISLATION 


Wisconsin has no statutory program relating especially to migrant 
labor. Below are summarized Wisconsin laws and regulations which 
have particular application to the migrant laborer. It is necessary 
to distinguish the problems and the laws regarding migrant farm 
laborers in the following situations: (1) “hired hands” doing field work 
on a small farm, (2) migrants working in industrialized agriculture 
such as cherry orchards and large sugar beet farms, and (3) workers 
in operating industries such as canning. 





? Hitt, Texas-Mexican Migratory AGRICULTURAL WORKERS IN WISCONSIN, 
WIsconsIn AGRICULTURAL EXPERIMENT STATION BULLETIN No. 6 ‘oy 1948). 
People with four years or less of schocling are usually considered to be illiterate. 
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Labor Legislation 


Industrial workers, broadly defined, are employees under the 
Industrial Commission’s jurisdiction. However, in defining “place 
of employment” the statutes clearly exclude most customary farm 
operations from the special protection given workers.* Thus the safe 
place statute‘ requiring safe surroundings for employees does not 
apply to ordinary farm operations. 

The ordinary farm laborer is specifically excluded from the compul- 
sory provisions of protection given by the Workmen’s Compensation 
Act for injuries received at work.’ Larger scale industrialized farmers 
may, and often do, elect to become subject to the Act® which is also 
applicable to employment in canning factories.’ Injured farm workers 
not covered by the Act may only claim damages under the common 
law rules of negligence, subject to the common law defenses which are 
abrogated only for non-farm employees.*® 

No provision is made in the Unemployment Compensation Act 
for farm labor employed irregularly.® Only in certain instances when 
he works outside of the active canning season does the migrant worker 
in the canning industry become eligible for benefits. 

Wisconsin is the only state which clearly includes farm and in- 
dustrialized agricultural labor within the protection of a minimum 
wage law, applicable to women and minors only. The Industrial 
Commission, on investigation, determines a minimum “‘living wage,’’™ 
set at 38 cents an hour for women and minors engaged in non-indus- 
trialized agriculture. A similar rate is in effect for women and minors 
working in truck gardens, cherry orchards, canning company gardens, 
and sugar beet and cranberry gardening, with adequate provision 

made so that if payment is by piece rates, the actual wage is generally 
not less than this minimum.'* Furthermore, anyone employing three 
or more women or minors must register with the Industrial Com- 
mission, giving certain information regarding the employment of 
these persons.'* The Industrial Commission has authority to regulate 





* Wis. Star. § 101.01(1)(b) (1949). 

* Wis. Star. § 101.06 (1949). 

5 Wis. Stat. § 102.04(4) (1949). 

® Wis. Star. §§ 102.04(3), 102.05 (1949). 

7 Wis. Star. § 102.04(2) (1949). 

® Wis. Stat. § 331.37 (1949). 

* Wis. Star. § 108.02(5)(g) (1949). 

10 Wis. Star. § 108.02(23) (1949). 

1 Wis. Star. § 104.06 (1949). 

2? Wis. Rep Boox, Apm. Rutes & OrpErs 28 (1948). 
3 Wis. Srat. § 104.09 (1949). 
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child labor in certain fields'* but this has been exercised only for em- 
ployment in canning factories and the sugar beet industry.“ The 
Industrial Commission may take an assignment of a wage claim made 
by a farm employee and collect it for him.’* Farm labor is excepted 
from the Wisconsin requirement that working men be paid at least 
semi-monthly” and there is presently no provision in the law to 
require the employer to report the non-tax deductions made from 


wage payments. 

The right of farm workers to organize is protected by law'® and 
agricultural workers come within the provisions cf the Wisconsin 
Employment Peace Act.'!* In ordinary farm work employees must 
give the Employment Relations Board ten days notice before going 
on strike. Mediation and efforts to induce arbitration are required.” 

The state provides for licensing of private employment agents”! 
and prohibits false statements regarding employment opportunities.” 
This law does not apply to an employer who solicits his own help nor 
to an agent working for only one employer.** However there is a 
general prohibition, applicable to all, of false advertising for non- 
resident labor to induce workmen to come to Wisconsin.* Jurisdiction 


4 Under Wis. Strat. § 103.77(2) (1949) the Industrial Commission is authorized 
to formulate regulations for the employment of children under 16 in cherry 
orchards, market gardening, gardening conducted by or controlled by cannin 
companies, and the culture a sugar beets and cranberries, for the purpose o 
prey ~ the life, health, safety and welfare of these children. The Federal Fair 

bor Standards Act, as amended in 1949, makes it illegal for farmers whose 
crops or products go either directly or indirectly into interstate commerce to 
employ children under 16 years of age in agriculture during school hours. 63 
Star. 917, 29 U.S.C.A. § 213(c) (Supp. 1949). 

16 By orders adopted in 1926, Wis. Rep Boox, ApmM. Rutes & OrpErRS 225 
(1948), the Wisconsin Industrial Commission has made rules regarding the hours 
of labor of children under 14 who work in the culture or harvesting of sugar 
beets. Beet manufacturers who arrange contracts between growers and migrant 
families are required to report the names, ages, and schools of children under 16 
under their supervision. The hours of labor for minors between 16 and 18 who 
work in canning factories.are controlled by Industrial Commission Orders. Wis. 
Rep Book, Apm. Rutes & Orpers 222 (1948). 

16 Wis. Strat. § 101.10(14) (1949). 

17 Wis. Strat. § 103.39 (1949). 

18 Wis. Star. § 111.04 (1949). Wis. Srar. §§ 103.46, 103.52 (1949) make 
‘‘yellow dog’’ contracts void in Wisconsin. 

19 Wis. Stat. §§ 111.01-111.19 (1949). But agricultural workers producing goods 
for shipment in interstate commerce were held by the Wisconsin ~ 4-"~" 
Relations Board on August 4, 1950 (Case No. 2495) to be subject only to the 
National Labor Relations Act which excludes agricultural labor from its pro- 
visions. 

20 Wis. Strat. § 111.11(2) (1949). 

1 Wis. Start. § 105.05 (1949). 

2 Wis. Srat. § 105.02 (1949). This statute is administered by the Industrial 
Commission, Wis. Rep Boox, Apm. Rutes & Orprers 216 (1948). 

%3 Wis. Star. § 105.01 (1949). 

* Wis. Srar. § 103.43 (1949). Penalty for violation is actual damages sustained, 
Wis. Rep Boox, Apm. Ruues & OrpeErs 217 (1948). 
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for most out-of-state violations would be extremely difficult to es- 
tablish, however. 

The State Employment Service is directly involved in the recruit- 
ment and transfer of two-thirds of the migratory workers used in 
Wisconsin. As a division of the Industrial Commission the Service 
is empowered to furnish free employment service for employers and 
employees and it has offices throughout the state.* 


Education 


The compulsory school attendance law requires children from seven 
to sixteen to attend some school regularly to the end of the school 
term.” Although state aid is given to elementary and high schools,” 
it is not given to summer schools. School boards are authorized to 
provide free lectures on educational subjects and may purchase books 
and materials necessary to conduct the lectures.”* The 1949 legislature 
enabled counties to appoint a county recreation director.?® 


Health and Housing 


Under wide authority granted it to make rules regarding the public 
health,*° the State Board of Health has made regulations for the 
operation of “industrial camps,’’ which include seasonal workers’ 
camps. The rules are detailed and extensive, dealing with camp con- 
struction, sanitary facilities, location, living quarters, and the action 
to be ordered in case disease breaks out.*! 

The State Board of Health and local boards of health may order 
and enforce an abatement and removal of a nuisance, defined as any 
source of filth or cause of sickness. Although only local officials are 
specifically authorized to enter and inspect premises*® the general 
authority for state officials to investigate premises is probably broad 
enough to include labor camps.* 


Discrimination 
It is a criminal offense in Wisconsin to discriminate by reason of 
race or color in furnishing service at inns, in conveyances, and in re- 


% Wis. Strat. § 101.10(9) (1949). 
% Wis. Stat. § 40.70 (1949). 
7 Wis. Stat. § 40.87 (1949). 
8 Wis. Star. § 40.49 (1949). 
29 Wis. Stat. § 59.87(3a) (1949). 
* Wis. Stat. § 140.05(3) (1949). 
_ ™ Wis. Rep Boox, Apm. Ru.es & Orpers 190-192 (1948). Appellate procedure 
is provided. 
# Wis. Stat. § 146.14 (1949). 
# Wis. Start. § 140.05(1) (1949). 
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gard to all other public accommodations.“ Violators are liable in 
damages (not less than $25) to the person aggrieved and may be 
punished by a fine of $100 and imprisonment not exceeding six 
months, or both. State policy discourages similar discrimination in 
employment but no provision is made for penalties other than pub- 
licizing the violation.® 

Exclusion from or segregation of children in public schools because 
of religion, nationality or color is made a misdemeanor.* Board of 
Education members voting to exclude such children are subject to 
fine and imprisonment not exceeding six months. 


Public Assistance 


Legislation authorizes counties to administer relief to persons not 
having a legal settlement in any county and less than one year’s 
residence in Wisconsin.*? Further provision is made to reimburse 
counties for aid so given. 


WISCONSIN ADMINISTRATIVE EXPERIENCE 


Recognizing the need for a centralized approach to the problem 
presented by migrant laborers in the state, the governor established 
in May, 1950, an Interagency Committee on Migrant Labor. This 
committee consists of representatives from the Board of Health, 
Industrial Commission, State Employment Service, Department of 
Public Welfare, Department of Public Instruction, Board of Voca- 
tional and Adult Education, Division of Departmental Research, and 
the Governor’s Commission on Human Rights. This committee’s 
first objective was to integrate work on the migrant labor problem 
and to make most efficacious use of the legislative machinery at hand, 
rather than to devise new laws. It was also authorized by the governor 
to handle any crisis situations that may arise and to arbitrate their 


solution.*®® 


* Wis. Stat. § 340.75 (1949). 

3% Wis. Star. § 111.31, 111.36(1) (1949). 

% Wis. Stat. § 40.777 (1949). 

37 Wis. Star. § 49.02(2), 49.02(3) (1949). 

38 Wis. Srar. § 49.04(1) (1949). 

39 Minutes of June 23, 1950, meeting of Interagency Committee on Migrant 


Labor. 

An example of such a crisis situation took place in the summer of 1949 at 
Mazomanie, Wisconsin. Employees at a large truck produce farm objected to 
filthy and inadequate quarters, unsanitary food dispensing and unwholesome 
food, excessive commissary charges, and withholding of — to — the 
workers from returning home before the season was completed. The workers 
went on strike. Many other factors further complicated the situation and it was 


adjusted only after considerable difficulty. 
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The Department of Public Instruction reports that of the migrant 
families staying after school opens in the fall (most of whom are in 
the sugar beet areas), almost all children are registered in school. It 
admits that some children escape scrutiny of local truant officers and 
believes a migrant registration law or census would aid local officials. 
It recognizes that local school boards may not require children of 
migrants to attend school, especially in areas where there are so many 
such children that additional teachers and bus service would be needed 
during the portion of the year when these children are enrolled. 
Additional state aid to localities with heavy enrollment of migrant 
children was advocated. The Department did not feel prepared 
to make any statement on the possibility of special state financed 
summer schools for migrant children.*® 

The administration of the Public Assistance Branch of the Depart- 
ment of Public Welfare is hampered by several factors. Under section 
49.04 of the Wisconsin statutes the county can apply for 100% re- 
imbursement from the state for assistance given to temporary resi- 
dents. The procedures under this statute are rather cumbrous how- 
ever. Local welfare authorities are autonomous and their policies 
are often not uniform. Nevertheless the State Public Welfare office 
stated that it knew of no instance in which public assistance was 
needed where it was refused because the needy person was from a 
migrant labor family.‘ 

The Board of Health in August of 1950 concentrated its efforts 
in the Door County cherry harvest areas. It was able to inspect only 
25 of the estimated 120 camps and found 80 per cent of these inade- 
quate as to toilet facilities, water supply, ventilation or overcrowding. 
Because the Board of Health X-Ray units were fully scheduled else- 
where, the Wisconsin Anti-Tuberculosis Association did all health 
o “© Interview with Walter B. Senty, Asst. Supt., Wis. Dept. of Pub. Instruction, 

ym the summer of 1950 an experimental summer school for migrant 
workers’ children was conducted in Waupun, Wis. The children attended school 
during the morning, and in the afternoon took part in a recreation program along 
with other children from Waupun. The teachers’ salaries were paid by the Gover- 
nor’s Commission on Human Rights; the recreation director was provided by the 
city of Waupun; and the transportation facilities were furnished in part through 
donations from University of Wisconsin students. This pilot summer school was 
considered very successful, and the migrant children were found to be educable. 


Plans for continuing this summer school in 1951 with less haphazard financing 
are now being considered. 

“The local public welfare authorities, of which there are over 1,000 in the 
state, must charge the counties for financial aid given to these “‘county-large- 
charges.” The county applies to the state for reimbursement and the state then 
investigates the application. If the two requirements of section 49.04 are met, 
i.e., if the person does not have a legal settlement, and has resided in the state 
for less than one year, the state reimburses the county for the financial aid given. 


“ Interview with Thomas J. Lucas, Dept. of Pub. Welfare, Oct. 1950. 
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testing. The significant feature, however, is that the full Board of 
Health staff was required to carry on these limited services for the 
10,000 temporary workers (not all migrants“) in an area of 350,000 
population. On the basis of these inspections, the Board of Health 
suggested an effective annual camp registration or licensing plan 
plus a requirement that Wisconsin regulations for camps be promi- 
nently posted in each camp.“ The health officials also suggested some 
enabling legislation to allow counties to appoint a health engineer, 
with the state and county sharing his salary. With such an officer in 
counties having heavy employment of migrants, sanitation in all 
camps could be checked. Amoebic dysentery, the most dangerous 
epidemic disease that migrants are likely to carry, is spread through 
careless waste disposal, and the employment of a health engineer could 
help eliminate conditions fostering this disease.“ 

The Wisconsin State Employment Service has prepared and dis- 
tributed to migrant recruiting areas brochures accurately describing 
working conditions in the canning and cherry industries in Wisconsin. 
These bulletins contain pictures of camps, an explanation of the 
types of labor involved and a statement of the physical requirements 
necessary. The Service reported that data on the migratory workers 
employed through its facilities are available to all state agencies, but 
that its records are incomplete and not centrally compiled at present. 
A Wisconsin employer may not recruit migrant labor directly in most 
Southern states without getting an expensive license. He may, how- 
ever, go to the Wisconsin State Employment Service and state the 
number and type of workers he wants, his wage scale, and other 
information. A local representative of the Employment Service then 
inspects the employer’s housing facilities. If they are adequate, he 
sends all of this information to the employment office of the Southern 
state which then has accurate information to give job applicants. 
The employer from Wisconsin or his agent may then go South and 
do the actual hiring through the employment office in the Southern 
state, or he may allow the Southern employment office to do his 
hiring for him.“ 

The Governor’s Commission on Human Rights is charged with 
administration of the statute prohibiting discrimination in employ- 





48 Many of the temporary workers are local workers who are normally unem- 
ployed and minors from the immediate localities or neighboring parts of the 
state who work during school vacations. 

“ Fitex, State Boarp or HeattH Report To INTERAGENCY COMMITTEE ON 
Micrant Lasor (August 10, 1950). 

Interview with E. H. Jorris, M.D., Asst. State Health Officer, Oct. 1950. 

“Interview with H. H. Smith, Wis. State Employment Service, Oct. 1950. 
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ment. It reports excellent response from community groups to sug- 
gestions concerning responsibility for the welfare of migrants.‘” With 
a staff of only one, however, it is impossible for this body to fulfill its 
educational potentialities. 

The administrative experience of Wisconsin must be evaluated 
with regard to the recent inauguration of the centralized committee. 
With the legislation available it has made a good start, but the 
question remains: Is the legislation adequate? 


ACHIEVEMENTS IN OTHER COMPARABLE STATES 


Certain other states, recognizing the need for special migrant labor 
laws have developed extensive legislation and interagency programs 
relating to migrant labor. New Jersey and New York have situations 
most similar to that in Wisconsin. In number of workers, type of 
crops, and length of stay, their migrant farm labor pattern is nearly 
identical to ours. Moreover, these two states have the experience of 
several years of operation to test the practical results of their pro- 
grams. Therefore, the legislation of these states will bear careful 


study. 


New Jersey Legislation 


In 1945 the problems presented by migrant labor were referred to 
the State Commission on Post-War Economic Welfare for study. This 
Commission reported that the root of the difficulty was that the 
migrant worker had been nobody’s responsibility and, as the em- 
ployer’s problem, he had to accept whatever housing, working, and 
social conditions the employer chose to provide.** The Committee also 
emphasized that experience had shown migrant labor to be absolutely 
essential to the agricultural manpower problem of the state. 

The committee stated, “The migrant labor problem is first and 
fundamentally one of decent and minimum standards of shelter. 
Until the elementary physical facilities of shelter and sanitation are 
available, little more than superficial improvement can be made.’’*® 
The committee also considered recruiting, transportation, policing, 
marketing facilities, child care, health, and schooling, but felt that 
without much more planning and research a program concerning 
these would meet strong opposition and would call for such expendi- 
tures as to be rejected. Because the commission did recognize that 





*? Report oF INTERAGENCY COMMITTEE ON Micratory Laspor 5 (1950). 
‘8 LaBpor SECURITY IN THE Post-WaR Periop, SECOND REPORT OF THE N.J. 
Comm’n on Post-War Economic WELFARE (Trenton 1945). 


Td. at 44. 
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housing and health measures could be effectively administered only 
by a centralized state agency, it recommended establishment of a 
Division of Migrant Labor to enforce proposed laws and to cooperate 
with other agencies of the government. 

Upon the basis of these recommendations the legislature established 
a Division of Migrant Labor in the Department of Labor.®° A Migrant 
Labor Board, serving without pay, was established, consisting of the 
Commissioners of Education, Labor, Institutions and Agencies, Eco- 
nomic Development, the Secretary of Agriculture, Superintendent of 
the State Police, Director of Health, and five additional members, 
two of whom were from agriculture and one from labor. The Board 
was authorized to appoint a deputy Commissioner of Labor to carry 
out the powers of the Division. These include enforcing the standards 
for labor camps established by the Act, enforcing labor laws with 
respect to migrant labor, and cooperating with employers and officials 
in assisting migrant labor in whatever ways feasible. The deputy has 
the power of a health officer to enter and inspect migrant labor camps. 
’ The Act also provides for the certification of labor camps which 
comply with the standards established. Any camp failing to comply 
may be abated upon suit by the Attorney General. Persons violating 
the Act are subject to a $200 fine and 60 days imprisonment. 

Pursuant to the New Jersey statute, a Migrant Labor Code was 
established by the Division setting forth in detail the regulations for 
housing and sanitation in migrant labor camps. The details of this 
code are similar to the Wisconsin Board of Health regulations for 
industrial camps.*' The New Jersey code, however, provides for 
regular inspection of camps by Division inspectors, registration of 
camps by the owners, and certification of approved camps. 

Though the major work of the Division has been in housing, a 
migrant health program has been supervised. Financed by the New 
Jersey Board of Health, it consists of several clinics which give 
physical examinations to the migrants. The Division reported ex- 
cellent cooperation with the Board of Health and real progress in 
improving migrant health levels at an annual cost of only $12,000. 

It is apparent that the New Jersey program is a workable one and 
is getting results. Whether it is the best sort of program is problemati- 
cal. Perhaps it initially placed too much emphasis on housing and 
too little on many other important problems. But it did establish a 
centralized agency whose sole purpose is to look after migrant labor, 
and this agency has taken substantial steps in publicizing the problem, 





50 N.J. Rev. Stat. § 34:9A, 1-36 (Cum. Supp. 1945). 
51 Wis. Rep Book, Apm. Rutes & Orpers 190 (1948). 
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seeking cooperation between other agencies, and in enforcing the 
law in areas where it has power to do so. 


New York Legislation 


The Committee on Farm and Food Processing Labor today ad- 
ministers New York’s laws relating to migratory farm labor. It 
represents the State Departments of Health, Labor, Social Welfare, 
Education, and Agriculture, and also the state police and the Agri- 
cultural Extension Service. New York has no single law setting up 
a coordinated system of regulating migrant labor. It has many laws 
on the books affecting these workers and the Interagency Committee 
publicizes and enforces these. The report of this committee indicates 
a great deal of progress in improving conditions for migrants.” 

The state sanitary code supervised by the Committee and enforced 
by Board of Health inspectors, provides that all camps with ten or 
more workers must be registered and approved before being occupied. 
Thus the operator of such a camp must send in an application well 
before the harvest season begins, in order that his camp may be in- 
spected and approved by harvest time. The committee reports 
excellent cooperation by camp operators because of their desire to 
provide housing which will attract and hold better workers. Also, the 
Extension Service has employed a camp construction specialist to 
advise on repairing and locating camps and a management specialist 
to help operators train camp managers and to assist these managers 
with their day-to-day problems. 

The Committee has also attempted to enforce compliance with the 
labor laws which limit employment of minors below the age of 15 and 
provide that payments must be weekly, in cash, and with no deduc- 
tions. Most important to labor law enforcement was the passage of 
the Migrant Registration Act in 1946.% It requires each person ex- 
pecting to employ, recruit, or transport ten or more out-of-state 
workers to apply to the Department of Labor for a permit approving 
his housing and working conditions. Each application form sent to an 
employer is accompanied by a digest of all applicable laws and a 
letter urging compliance. This procedure provides an annual census 


® New Yorx’s Harvest Lasor, INTERDEPARTMENTAL COMMITTEE ON FARM 
AND Foop Processine Lasor Bu... (State Office Bldg., Albany). 

5% Established by the Public Health Council of the State of New York pursuant 
to authority contained in N.Y. Pusitic Heatran Law § 2-b. The sanitary code 
regulates camps, covering such matters as water supply, sewage disposal, garbage 
disposal, installation of fly screens, and reporting of disease. SANITARY CoDE, 
N.Y. Pusric Heautru Law Apprenpix c. 7 (Supp. 1950). 


“N.Y. Lasor Law § 212-a. 
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of camps which substantially simplifies the administration of labor 
laws. Inspectors cover the camps in their area, point out violations, 
and make follow-up checks. Second violators are summoned for a 
hearing, and if this doesn’t bring compliance, criminal action is 
instituted. In 1948 there were only eight such criminal actions in 
which fines were imposed. 

In the matter of schooling, the Committee works through the 
Bureau of Guidance of the Education Department. Local school 
officials are informed by letter of the requirements affecting migrant 
children. Similar letters are sent to camp owners. A survey of 35 
camps made after school opened in September showed that of almost 
400 school-age children, only ten were not attending school. No special 
provisions for summer schools for migrants have been enacted, nor is 
there any provision for special state financial aid to communities 
with heavy enrollment of migrants. 

The health services available to migrants are in general the same 
as those provided for regular residents of the state. But the New 
York Committee recognizes that health service is not something that 
can be treated separately, since it is intimately related to the functions 
of many agencies outside of the Health Department. Thus the Com- 
mittee feels that it can coordinate sanitation efforts along with disease 
control and can encourage the Health Department to place special 
emphasis on treating diseases such as syphilis and tuberculosis which 
are particularly prevalent among the migrants. 

The effectiveness of the New York committee is limited because 
it has no real enforcement mechanism of its own, but must depend on 
publicity and urging to bring about compliance with the laws in 
effect. Toward that end it has an invaluable tool in the Migrant 
Registration Act. The Committee has stimulated and coordinated 
the migrant labor activities of other agencies and has made sub- 
stantial progress in improving conditions for New York’s migrant 


laborers. 
RECOMMENDATIONS FOR WISCONSIN 


The Wisconsin Interagency Committee on Migrant Labor can 
advise and coordinate the agencies of the state concerned with migrant 
labor, but shortcomings in the laws themselves limit the effectiveness 
of its efforts. Wisconsin has no legislative program devised especially 
for migrant labor and the present laws encompassing migrants within 
their scope constitute only a beginning. Upon the basis of the infor- 
mation summarized herein, it is possible to suggest legislation to 
reinforce the present laws, round out the machinery available to 
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improve conditions for migrant labor, and increase the effectiveness 
of the Wisconsin Interagency Committee. 

Many factors must be weighed in formulating any recommenda- 
tions. The costs of the program should be kept to a minimum. 
Existing equipment and personnel should be utilized as much as 
possible. The chances for any proposals to be enacted into law must 
be considered. The burden upon employers of migrants should not 
be oppressive. Finally, the community as a whole should not be 
deprived of an undue portion of the state facilities and financial aid 
ordinarily available to it. 

Perhaps the most needed legislation is a migrant registration law. 
Some migrant camps are unknown to local authorities and thus are 
completely unchecked for health or school attendance. Such a law 
would not require a large appropriation, nor would it cause any great 
inconvenience to employers of migrant labor. The law would require 
any person employing out-of-state laborers to register certain infor- 
mation about them with an appropriate state agency, either the 
Indust.ial Commission or the Board of Health. The lists of migrant 
laborers thus obtained would be available to all interested state 
agencies, which could then forward them to their local offices. Camps 
could thus be located and inspected; health testing programs could 
be devised; and school boards could plan to get these children into 
school. Such a law would give the communities the information needed 
for uniform enforcement of existing legislation. 

Another recommended step is an appropriation for the Wisconsin 
Interagency Committee on Migrant Labor to provide for a small 
permanent staff to contact the communities likely to initiate pro- 
grams for migrants and to inform interested groups of the problems 
peculiar to these people. This staff could also inform employers of 

their responsibilities and point out to them their stake in having 
satisfied workers willing to return year after year. Finally this staff 
could by direct bulletins to the workers (printed perhaps in Spanish 
as well as English) inform them of their rights regarding minimum 
wages, public assistance, schooling, and adequate housing, and could 
attempt to educate them in disease prevention and sanitation. The 
costs of such a staff would be relatively small and the savings it would 
bring about through enlistment of the aid of voluntary groups and 
self-improvement of health of migrants would seem to justify such 
an expenditure. 

Certain other specific laws may be needed to help round out the 
legislation applicable to migrants. Not all of the suggestions listed 
below may be needed, but the Interagency Committee on Migrant 
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Labor could well, after study, recommend enactment of those believed 
to be necessary. A law providing for state aid to those communities 
with heavy enrollment of migrant children in their schools might be 
desirable and necessary to provide additional facilities and teachers, 
The feasibility of regular summer schools for children of migrants 
should be investigated. A system for certification of approved labor 
camps might be established by the Department of Health. This 
would encourage employers to improve their facilities, for a certified 
camp would attract better workers. Employment of a camp construc- 
tion expert to advise on the construction and repair of these camps 
may be advisable. The Industrial Commission under its authority to 
regulate employment of children under 16 in certain agricultural 
pursuits might well re-study this matter and extend its rules to pro- 
hibit employment of children during times when they could be in 
school. A provision in the law requiring the employer to specify the 
deductions made from wage payments and to keep commissary and 
transportation charges reasonable may be needed. Increased appro- 
priations earmarked for migrant labor are recommended for some 
- agencies. The Board of Health needs an increased staff if it is to have 
adequate camp inspections and health testing. The program for adult 
education could be greatly expanded with a small additional ap- 
propriation. 

It is for the Interagency Committee to make the actual recom- 
mendations according to what they find the critical needs to be. But 
it is certain that without some legislation there cannot be a fully 
comprehensive program to improve the well-being of migrant laborers 
in Wisconsin. 

CONCLUSION 


The migrant laborer in Wisconsin has been in the past almost 
completely ignored. Recent publicity of his specific problems may 
well be the biggest factor in improving his lot. But publicity alone is 
not enough. The Wisconsin Interagency Committee on Migrant Labor 
can coordinate and advise, but without adequate laws its effectiveness 
is limited. It is vital to our farm economy and to the communities of 
the state that these workers be healthy, educated, and accepted. 
Therefore, the shortcomings of the Wisconsin laws should be acknowl- 
edged, the legislative lead of other states should be noted, and from 
the information acquired further action adapted to the special prob- 
lems and requirements of Wisconsin should be taken to promote the 
welfare of migrant laborers in Wisconsin. 

Victor T. Want Jr. 


























Notes 


INTER-COUNTY DIVORCE IN WISCONSIN.—It has long been 
a practice for a plaintiff in a Wisconsin divorce action to begin the 
action in a different county than that of the residence of either party. 
The reasons vary but the two major ones seem to be: (a) an over- 
crowded docket in the county of residence causing long delays in 
prosecution of the action;' and (b) a desire to escape the investigation 
of the local divorce counsel, either from a wish to avoid publicity 
or from a fear that he may uncover facts adverse to the success of 
the action.” 

This type of divorce action has been the source of much public con- 
troversy.2 Opponents have maintained that it is adverse to public 
policy‘ and disruptive of the normal functioning of the courts® while 





1 During the first month of 1947 there was an average backlog of approximately 
400 uncontested divorce cases in Milwaukee County. This sometimes caused de- 
lays of nine months or more. During the corresponding month in 1950 uncon- 
tested divorces were being handled after a delay of approximately two months 
but a delay of approximately nine months to a year still occurred before contested 
actions were tried. 

2 Wis. Strat. § 247.12 (1949) reads: 

“All hearings to decide whether or not a decree shall be granted shall be 
had before the court and shall be public.” 
Wis. Stat. § 247.15 (1949) reads: 
“No decree in any action in which divorce counsel is required . . . shall be 
granted until such counsel . . . shall have appeared in court and in behalf of 
the public made a fair and impartial presentation of the case to the court.” 
ipediieaee Arnold Murphy of Marinette, speaking before the Assembly 
—y Committee, Jan. 28, 1947, Capital Times, Jan. 29, 1947, p. 11, col. 1, 
anid: 


“Divorces are largely encouraged by allowing a couple to get away from 

home and get a divorce on the quiet... . If there were a little more publicity 

there is not likely to be as many marriages getting into the divorce courts.” 

In the usual case, the prospective parties are childless and have made a property 
settlement out of court. The investigation of the local divorce counsel may un- 
cover collusive agreements that would be adverse to the action, whereas a counsel 
in another county is not likely to have such information. 

* For an excellent compilation of statements, editorials and reports which 
have appeared in Wisconsin newspapers, see: Wis. Leg. Ref. Library, Folder 
347.4, z, pt. 3. 

‘ Because inter-county divorces are usually obtained in order to expedite 

roceedings, they have popularly been called “quickie divorces.”” The problem 

tended however, to arise more on an inter-state than on an inter-county level. 

It is only within the past few years that there has been any marked emphasis put 

on the intra-state aspect of ‘“‘quickie divorces.’ The policy reasons for trying to 

curtail such divorces, though in some respects overlapping, differ from those 
relating to inter-state divorces. 

In the case of inter-state ‘‘quickie divorces,” the major problems arise from 
lack of uniformity among the states in both substantive and procedural require- 
ments. Whatever a party’s reason, his action in leaving the state of his domicile 
and going to another to obtain a divorce has the effect of circumventing the policy 
of the first state as it is expressed in its statutes. There have been many suggestions 
for correcting this situation. A commonly advanced one is a National Uniform 
Divorce Act, either imposed by the federal government upon the states, or adopted 
by those states that desire to obtain uniformity in the law. The former proposal 
raises many problems, especially as to constitutionality. Wisconsin has enacted a 
uniform divorce act that is negative in scope: divorces obtained in other states 
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proponents claim with equal vigor that it is both ethically proper and 
administratively desirable. 

With the passage in 1947 of legislation relating to the place of trial 
of actions for divorce,® serious jurisdictional problems evolved that 
have cast doubt upon the validity of inter-county divorces and have 
caused confusion as to the proper place of trial of a divorce suit. In 
order to understand the legislation of 1947, and the probable answers 
to the problems it has raised, it is necessary to examine the related 
law before the changes. 


Divorce Venue Law Prior to 1947 
Section 247.01 of the 1945 Wisconsin Statutes gave full jurisdiction 
over divorce to the circuit court’ and section 261.01(3) provided: 


Place of Trial: 
(3) Of an action for the annulment or affirmance of a marriage 
or for a divorce, the county in which either party resides.*® 


which have adopted the uniform act are to be invalid if the parties were domiciled 
in this state. See Wis. Laws 1949, c. 214; Note, 32 Mara. L. Rev. 146 (1948); 
Riley, Marriage and Divorce, 1940 Wis. L. Rev. 290; Editor, National Tragedy 

- of Divorce, 30 J. Am. Jup. Soc’y 180 (1947); Editor, Proposal for Uniform Laws 
to Help Lower the Divorce Rate, 34 Women’s L. J. 14 (Spring 1947); R. I. Gun. 
Ass’y Rep. 786 (1947). 

In the case of an inter-county “quickie divorce,” the rules of the state are uni- 
form in all of the counties. The policy objections therefore are different than 
those set forth above. The reasons given are usually that by allowing the parties 
to get away from local publicity and the local divorce counsel, there is opportunity 
for collusion and suppression of facts, and the restraining power of local investiga- 
tion and publication is lost. (See note 2 supra). Implicit in the argument is the 
idea that it is public policy to sharply restrict divorce. The statutes strictly specify 
the causes for granting a divorce and any enlargement of the statutes caused by 
inter-county divorce would be in opposition to public policy as expressed in the 
statutes, as well as an abrogation of the effects of the statutes. 

Those who favor inter-county divorce on ethical grounds are in effect maintain- 
ing that the statutes do not express a proper public policy and are therefore 
really advocating more liberality in divorce. 

Granting that there was a different problem when children were involved, 
Judge Murphy of Marinette said “ . . . but where there are no children, and a 
property settlement has been made, it'seems to me that those who raise the moral 
question are straining at gnats.’’ Milwaukee Journal, Jan. 9, 1947, p. 2, col. 3 § L. 

5 Administrative problems have been raised mainly in the area surrounding 
Milwaukee. Supreme Court Justice Edward J. Gehl (at the time Circuit Judge 
of the 13th circuit) said: ‘So many divorce actions are being filed by non-resi- 
dents, most of them Milwaukeeans, that they are interfering with our own work.” 
Milwaukee Journal, Feb. 24, 1946, p. 1, col. 8, § L. 

Various courts met overcrowding of their dockets by non-residents by making 
special waiting periods mandatory. The Ninth Circuit Court required a 60 day 
waiting period, and the Tenth Circuit Court a 90 day waiting period, before non- 
resident divorce actions would be heard. 

Considered from an overall perspective, it may be hard to sustain the argument 
that non-resident divorces have been improperly disruptive of the smooth func- 
tioning of the courts, for although they have put a strain on certain jurisdictions, 
they have helped relieve the crowded conditions of others. 

* Wis. Laws 1947, c. 227, 383. 

7 Wis. Star. § 247.01 (1945): “247.01 Jurisdiction. The circuit court has jur- 
isdiction of all actions to affirm or to annul a marriage, or for a divorce. . . .” 

* Wis. Stat. § 261.01(3) (1945). 
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This then, designated the circuit court® of the county of residence of 
either party as the proper place of trial for a divorce action. However, 
it was specified in section 261.02 that the county designated in the 
complaint was to be the place of trial, unless changed as provided by 
other provisions of the chapter.’° 

Section 261.03 provided for change of venue when the county 
specified in the complaint was not the proper county (in this case, 
the county of residence of either party) by specified procedural 
means." In section 261.04 other reasons for changing venue, after 
the suit was commenced in the proper county, were listed.'” 

The Wisconsin Court interpreted these statutes together to mean 
that, in an action for divorce, the court specified in the complaint 
would have jurisdiction unless the defendant exercised his right to a 
change of venue in a proper manner within twenty days, as specified 
in section 261.03.'* The court held further that, in divorce actions, 
the defendant had a right to a change of venue when venue was first 
laid in an improper county but that the aforementioned right might 
be waived either expressly or impliedly." 

With this background, the legislature faced the problem of intra- 
state “quickie divorces.”’ 


Legislative Changes in 1947 


On June 9, 1947, Bill 28A was passed as chapter 227" of the session 
laws. It provided for an exception to the general rule of section 261.02. 
In the first draft the exception was that in every action relating to 
divorce, the action was to be “commenced only in the county in 





® Many other courts in particular circuits are given special jurisdiction over 
divorce by statute. See: Karlen, Statutory Courts of Wisconsin, 1949 Wis. L. 
Rev. 207. This does not materially change the problem as it turns upon residence 
within a county rather than within a circuit. 

10 Wis. Strat. § 261.02 (1945): “261.02 Place of trial, general rule, exceptions. 
The county designated in the complaint shall be the place of trial, unless the 
same be changed as provided in this chapter.” 

1 Wis. Srat. § 261.03 (1945): “261.03 Change of venue to proper county. 
When the county named in the complaint is not the proper place of trial . . . the 
defendant may, within twenty days after the service of the complaint, serve upon 
the plaintiff a demand .. . the plaintiff may serve a written consent. . . . If the 
plaintiff’s consent be not so served the defendant may, w thin twenty days after 
the service of his demand, move to change the place of trial... .” 

2 Wis. Start. § 261.04 (1945), quoted infra at page 365. 

See State v. Brown, 209 Wis. 483, 245 N.W. 176 (1932); State v. Leicht, 231 
Wis. 178, 285 N.W. 335 (1939). 

4 State ex rel. Sprinkman v. Hurias, 240 Wis. 154, 2 N.W.2d 721 (1942). See 
note 11 supra. 

« Tid. 

6 “261.02 is amended to read: 261.02 The county designated in the complaint 
shall be the place of trial . . . and that every action named in Section 261.01(3) 
can be commenced only in the county in which either party resides in all cases in 
which the parties have minor children.” Wis. Laws 1947, c. 227. For history see 
Wis. Leg. Ref. Library, Folders 282 and 2361. 
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which either party resides.’’ This was later amended by inserting 
‘fn all cases in which the parties have minor children’’ after the 
word “‘resides.’’!* 

At this point it would have seemed clear that—whatever the effects 
of the change—the legislature meant to exempt childless parties to a 
divorce action and that in the case of childless litigants the law in 
effect before 1947 was still operative. 

One month later Bill 163A was passed as chapter 383" of the 
session laws, to make more specific the requirements of section 
261.01(3). It provided that in a divorce action, the action “must be 
commenced in the county in which either party resides’ (emphasis 
added). A cursory inquiry would indicate this provision to be in direct 
conflict with the exemption granted childless parties by chapter 227, 
and a study of the legislative history of the chapter seems to sustain 
this conclusion. 

The change in section 261.01(3) was recommended by a county 
divorce counsel'* who gave as his reason for recommending the revi- 
sion a desire to stop “quickie divorces’’® and who suggested the 
wording finally adopted in chapter 383. 

The first draft of the bill contained the clause “place of trial must 
be’’ in the place of ‘“‘action must be commenced”’ as originally sug- 
gested. The divorce counsel who recommended the bill objected to 
this change of phraseology on the grounds that a provision making 
change of venue absolutely impossible would lead to unnecessary 
confusion and expense.”° 


16 Amend. 1S to Bill 28A (Wis. 1947). 

17 “Section 5. 261.01(3) of the statutes is amended to read: 261.01(3) Of an 
action for the annulment or affirmance of a marriage, or for a divorce, the action 
must be commenced in the county in which either party resides.” Wis. Laws. 
1947, c. 383, passed July 10, 1947. For history see Wis. Leg. Ref. Library, Folders 
61 and 1952. 

18 F. V. McManany, Divorce Counsel, Eau Claire County. 

19 Letter from F. V. McManany to the Wisconsin Legislative Reference 
Library, Nov. 20, 1946: 

... I am advised that it is quite customary for some attorneys to com- 
mence an action for divorce in a county in which neither of the parties resides. 

A number of such actions have been commenced in Chippewa County. I 

would therefore like to see section 261.01(3) amended, ‘‘of an action for the 

annulment of a marriage or for a divorce, must be commenced in the county 
in which one of the parties resides.” 

20 Letter from F. V. McManany to the Wisconsin Legislative Reference Li- 
brary, Dec. 16, 1946: : 

As to the amendment of chapter 261.01(3) I believe that if the words “‘action 

must be commenced” be used in place of the words “place of trial must be” 

that it will simplify matters. ; 
A number of attorneys are commencing actions in counties in which neither 
party resides and defend their position by the claim that the defendant has 

a right to change of venue if demanded and if not demanded the court in 

which the venue is first laid had jurisdiction. Under the draft as it now stands 

the actual trial must be had in the county in which either party resides. 

This would mean that if an affidavit of prejudice to the judge be filed that 
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The revision back to the wording suggested originally by the 
divorce counsel was acceptable to the draftsmen and without further 
change it was passed.” 


Proper Place for Commencement of Action 





Because the courts of Wisconsin have no common law power to 
grant divorce” they can only look to an interpretation of the statutes 
for the law;* and as chapters 227 and 383 were passed at the same 
legislative session and relate to the same subject, they are to be given 
joint effect if at all possible.* 

Looking at sections 261.02 and 261.01(3), as revised, in the light 
of their entireties and their legislative histories, it is clear that they 
provide that the action must be commenced in the county of residence 
of either party, except that section 261.02 exempts childless litigants 
from this rule. 

Under these circumstances the statute coming later in time should 
be controlling.” As the revision of section 261.02 was antecedent to 
the revision of 261.01(3) it would seem then that ambiguities and con- 
flicts will be resolved in favor of 261.01(3) in spite of the fact that the 
changes were made in the same legislative session, for when provisos 
are irreconcilable, the rule of joint interpretation is necessarily in- 
operative.” Thus childless litigants will in all probability have to 
commence actions for divorce in the same place as parties having 
minor children, that is, the county of residence of either party. 

There have been no cases in point before the Wisconsin Supreme 
Court since the 1947 changes in the law. However, in October of 1947, 


another judge must be called in which would entail considerable delay and 

expense. 

1 Amend. 1 S to Bill 163A (Wis. 1947). In all other respects the first draft 
corresponded to Mr. McManany’s recommendation. 

2 Zlindra v. Zlindra, 252 Wis. 606, 32 N.W.2d 656 (1948); Halmu v. Halmu, 
247 Wis. 124, 19 N.W.2d 317 (1945); Swenson v. Swenson, 245 Wis. 124, 13 
N.W.2d 531 (1944); Dovi v. Dovi, 245 Wis. 50, 13 N.W.2d 585 (1944); Hopkins 
v. Hopkins, 39 Wis. 167 (1876). 

%3 Ibid. 

* Cudahy Bros. Co. v. LaBudde, 92 F.2d 937, cert. denied, 303 U.S. 659 (1938); 
Board of Supervisors v. Lackawanna Iron and Coal Co., 93 U.S. 619 (1876); 
State v. Arnold, 151 Wis. 19, 1838 N.W. 78 (1912); Att’y Gen. v. Chicago and 
(1888) Ry., 35 Wis. 425 (1874); Att’y Gen. ez rel. Taylor v. Brown, 1 Wis. 513 
_ ™ Although courts do not favor repeal by implication, especially when statutes 
tn part materia were passed within a short time of each other, the most recent 
statute may be controlling when its words warrant an interpretation inconsistent 
with a previous statute. Board of Supervisors v. Lackawanna Iron and Coal Co., 
93 U.S. 619 (1876); City of Madison v. Southern Wis. Ry. Co., 156 Wis. 352, 
146 N.W. 492 (1914); Jones v. Broadway Roller Rink Co., 136 Wis. 595, 118 
N.W. 170 (1908). 

* State v. Milwaukee Electric Ry. and Light Co., 144 Wis. 386, 129 N.W. 
623 (1911); State v. Stillman, 81 Wis. 124, 51 N.W. 260 (1892); Att’y Gen. ez rel. 
Taylor v. Brown, 1 Wis. 513 (1853). 
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a trial court’s judgment of divorce,?” in a case involving childless 
non-resident litigants, was held by a circuit court in another circuit 
to be wholly void for lack of jurisdiction.?* The court cited section 
261.01(3) as controlling. 

It seems reasonable to believe that this interpretation will probably 
be adopted by the Wisconsin Supreme Court.?® In the future all 
divorce actions would then—regardless of whether the parties have 





27 County Court of Green County. See note 9 supra. 

28 Osborne v. Osborne, Wis., 2d Circuit, 9th Branch, Court Record Folder 
430, p. 463 (Oct. 28, 1947). Judge Shaunghnessy said: 

I have concluded that at the time the County Court of Green County 
entertained this action . . . the parties resided respectively, in Milwaukee 
County and in Racine County .. . it had no jurisdiction to entertain that 
action for the annulment or affirmance of a marriage or for a divorce, . . . 
“the action must be commenced in the county in which either party resides.” 
The language of the statute is mandatory. 

A judgment of divorce granted without jurisdiction is wholly void, Sang v. 
Sang, 240 Wis. 288, 3 N.W.2d 340 (1942). 

A questionnaire was sent to all Circuit Judges of Wisconsin to ascertain their 
views on intra-state venue. Under the headings ‘‘with children’”’ and “without 
children,” the following questions (herein abbreviated) were asked: 

1. When residents of your circuit (either or both parties) request a change of 

venue, do you grant the request? 

2. When prospective divorce litigants, who are residents of Wisconsin but not 
of your circuit, seek to commence an action in your circuit, will you allow 
the action to proceed? 

3. When non-residents of your circuit are granted a change of venue in an- 
other circuit, will you allow the change to be to your court? 

The answers varied greatly, and were often sharply qualified by aceompanying 
statements. However, as the response was excellent, some acquaintance with the 
trends of judicial thought on the subject may be gained from their replies. 

As to the first question, the diversity of views was so great that no common 
trend of opinion existed among the individual judges; however, in the case of 
childless litigants an appreciable minority indicated that they were adverse to 
granting a change of venue unless the circumstances were most unusual. On the 
second question the result was the same as on the first except that the minority 
adverse to change of venue in the case of childless litigants amounted to almost 
half and where children were involved this trend grew to a point where three- 
fourths opposed change of venue. On question three the opinions were also ex- 
tremely diverse except that those favoring the change slightly outnumbered 
those opposed. 

A survey so cursory can indicate little more than the general trend of opinion. 
It would seem that judges are more opposed to intercounty litigation when 
children are involved than when not and that there is much diversity of opinion 
on divorce venue law among the members of the circuit bench of Wisconsin. 


29 It is conceivable that the Supreme Court might, considering it mandatory 
to read together statutes in pari materia and passed at the same session, rule 
chapters 227 and 383, insofar as they relate to childless co to be in violation 
of p process under the Fifth Amendment to the U.S. Constitution. The basis 
for such a ruling would be that, because criminal proceedings can arise from non- 
compliance with divorce laws, the statutes, as they relate to childless parties, 
are too indefinite to create criminal liability. Such a result seems extremely 
doubtful. The basis for such a ruling would be the rule laid down in U.S. v. Cohen 
Grocery Co., 255 U.S. 81 (1921) and stated as dictum in Frank v. Kluchesky, 
237 Wis. 510, 297 N.W. 399 (1941) (conflicting provisions of one statute rather 
than two conflicting statutes in part materia). Also, as there is a presumption 
that the legislature has knowledge of bills passed at the same session, the courts 
are extremely reluctant not to find some construction that will ameliorate conflicts 
between such bills. See, e.g., Wis. Granite Co. v. Industrial Commission, 208 Wis. 
270, 242 N.W. 191 (1932); see note 25 supra. 
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children—have to be commenced in the county of residence of either 
party. Nor, if this proves to be the correct rule, could prospective 
litigants vitiate its effect by establishing temporary residence for the 
purpose of obtaining jurisdiction.*° 


Proper Place of Trial Following the 1947 Legislation 


Assuming that, in all cases, parties to a divorce suit will have to 
commence their action in the county in which either one resides, 
under what circumstances will a change of venue after initiation of 
the action be allowed? Section 261.04" reads, in part: 

Change of Venue, Grounds For. The court or the presiding judge 

thereof may change the place of trial in the following cases: 


(1) When there is reason to believe that an impartial trial can not 
be had in the designated county and when so changed it shall be 
in a county in which the cause complained of does not exist. 


(2) When the conveniences of witnesses and the ends of justice 
would be promoted. 


(3) When the parties or their attorneys shall stipulate in writing 
to change the place of trial; and, in this case, the order may be 
made by a judge. 

Change of venue exists as a discretionary right vested in the court 
under paragraphs (1), (2) and (3).** Thus it might be argued, that 
if any particular judge is liberal in granting change of venue under 
section 261.04 the net effect would be to allow litigants in his juris- 
diction to comply with section 261.03 and still obtain ‘quickie di- 
vorces.”” 

That this will ever happen is to be greatly doubted, for although 
the power to grant the change is discretionary with the court, the 
exercise of discretion is not unlimited.* As the histories of chapters 
227 and 383 show that one of the purposes of the legislature was to 
curtail the granting of non-resident divorces, granting change of 
venue in too liberal a fashion might be held to be an abuse of dis- 
cretionary power.* 

It is in relation to this discretionary power of the court, especially 
as exercised under paragraph (3), that the exemption granted child- 





% Residence for oe of jurisdiction must be bona fide; Dutcher v. Dutcher, 
39 Wis. 651 (1876); State ex rel. Ferebee v. Dillett, 240 Wis. 465, 3 N.W.2d 
699 (1942). 

3 Wis. Stat. § 261.04 (1949). 

% State ex rel. Jufson v. Mahoney, 204 Wis. 440, 235 N.W. 936 (1931); Schafer 
v. Shaw, 87 Wis. 185, 58 N.W. 240 (1894); Postel v. Weinhagen, 86 Wis. 302 
56 N.W. 913 (1893); Cyra v. Stewart, 79 Wis. 72, 48 N.W. 50 (1891). 

% Page v. North Carolina Mut. Life Ins. Co., 207 S.C. 277, 35 S.E.2d 716 
(1945); Angers v. Sabatinelli, 239 Wis. 364, 1 N.W.2d 765 (1941); Krueger v. 
State, 171 Wis. 566, 177 N.W. 917 (1920); Schafer v. Shaw, 87 Wis. 185, 58 N.W. 
240 (1894); Cyra v. Stewart, 79 Wis. 72, 48 N.W. 50 (1891). 

“ Thid. 


? 
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less couples by chapter 227 may find its only manifestation. The courts 
may be more inclined to allow a change of venue after the commence- 
ment of the action in the case of childless litigants than in the case 
of parties having no children. 
Conclusion 

A state of confusion still exists among members of the bar as to the 
status of non-resident inter-county divorces. Such divorces (though 
to a lesser degree) are still being obtained. The effects of ruling these 
divorce judgments to have been entered without jurisdiction could 
prove disastrous to the litigants and until the law is clarified by either 
an interpretive Supreme Court ruling or a legislative change, the 
validity of divorces so obtained will remain in serious doubt. 


Marvin T. WARSHAFSKY 





DEDUCTIBILITY OF EXPENSES FOR ADVANCED SCHOOL- 
ING OF PROFESSIONAL PEOPLE.—In the recent case of Hill 
_v. Commissioner! it was held that expenses incurred in obtaining an 
advanced education were deductible in computing net income for 
federal income tax purposes. The expenses were held to be ordinary 
and necessary under section 23(a)(1) of the Internal Revenue Code.’ 
This reversed the Tax Court’s holding that the expenses were personal 
under section 24(a)(1) of the Internal Revenue Code.’ 

Plaintiff was a teacher in a Virginia high school. Her teaching 
certificate expired in the year in which the expenses were incurred. 
To obtain a renewal, one of the requirements gave the applicant the 
choice of presenting college credits obtained during the life of the 
past certificate, or taking an examination on certain books selected 
by the State Department of Education of Virginia. Plaintiff attended 
summer school to obtain the college credits and deducted the expenses 
so incurred on her federal income tax. 


Ordinary and Necessary Expenses in General 


Sections 23(a)(1) and 24(a)(1) of the Internal Revenue Code have 
been in force since 1913. There have been relatively few cases which 
involved professional people in which the phrase ‘‘ordinary and neces- 
sary expense’’ was construed. Most of the cases have involved cor- 
porations and other businesses. 


"1181 F.2d 906 (4th Cir. 1950). 

2 “Tn computing net income there shall be allowed as deductions . . . all the 
ordinary and necessary expenses paid or incurred during the taxable year in 
carrying on any trade or business. . . . ” 52 Stat. 460 (1938), 26 U.S.C. 23(a)(1) 
(1946). 

3 “Tn computing net income no deduction shall in any case be allowed in respec 
of—(1) Personal, living, or family expenses. . . .” 52 Stat. 464 (1938), 26 U.S.C. 
24(a)(1) (1946). 
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To be an ordinary expense, it need not be such that the taxpayer 
will have the expense often,‘ or that it is even a common expense to 
this taxpayer. Rather, the court asks: (1) is it reasonably incidental 
to the carrying on of the business;* (2) does it proximately result 
from the business;’ (3) is it of the same kind which arises in other 
similiar situations;® and (4) is it a normal expense in the particular 
business?® There apparently is no specific rule or definition to cover 
all situations, but each case must be decided on the usages and prac- 
tices of the particular type of business and profession. As said by 
Justice Cardozo in Welch v. Helvering, ‘“The standard set up... is 
not a rule of law; it is rather a way of life. Life in all its fullness must 
supply the answer to the riddle.’ Further insight to the problem is 
gained from the statement by the court in the Hill case in answer to 
the Tax Court’s holding that the plaintiff did not show that the 
teachers ordinarily attend summer school to renew their certificates 
to teach. The court said, “If the particular course adopted by the 
taxpayer is a response that a reasonable person would normally and 
naturally make under the specific circumstances, that would suffice.””™ 
The Tax Court had apparently wanted some form of statistical proof 
which the court definitely held was not required.” 

The expense to be deductible must not only be ordinary but also 
necessary to the production of the income for the taxable year. The 
Supreme Court has held that the expense need not have been abso- 
lutely required or essential, but rather that it be “appropriate and 
helpful.’’"* The necessity of the expense for the taxable year is a fact 
question to be determined by the commissioner. Again, it is practi- 
cally impossible to apply a general rule to all cases. However, the 
distinction seems to depend upon whether or not the money expended 
will be working to produce income in the forthcoming years. Thus, 
it is not permissible to take as a deduction payments to creditors of a 
bankrupt corporation of which the taxpayer was an officer in order 





‘ “Ordinary in this context does not mean that the payments must be habitual 
or normal in the sense that the same taxpayer will have to make them often.” 
Welch v. Helvering, 290 U.S. 111, 114 (1933). 

5 “The situation is unique in the life of the individual affected, but not in the 
life of the group, the community, of which he is a part.’’ Welch v. Helvering, 290 
US. 111, 114 (1933). 


* Corning Glass Works v. Commissioner, 37 F.2d 798 (D.C. Cir. 1929). 

7 Alexander Sprunt & Son v. Commissioner, 64 F.2d 424 (4th Cir. 1933). 

® Amtorg Trading Corp. v. Commissioner, 65 F.2d 583 (2nd Cir. 1933). 

* Deputy v. Du Pont, 308 U.S. 488 (1939). 

10290 U.S. 111, 115 (1933). 

" Hill v. Commissioner, 181 F.2d 906, 908 (4th Cir. 1950). 

2 Ibid. 

% McCulloch v. Maryland, 4 Wheat. 316 (U.S. 1819); Blackmer v. Commis- 
sioner, 70 F.2d 255 (2nd Cir. 1934). 
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to re-establish his own credit rating, payments in preparation for 
a future position,’ or expenditures made to increase the taxpayer’s 
general prestige.'* Justice Cardozo speaking for the Supreme Court 
said, “Reputation and learning are akin to capital assets, like the 
goodwill of an old partnership . . . . For many, they are the only tools 
with which to hew a pathway to success.’’!” 


Ordinary and Necessary Expenses for Advanced Education 


In all the previous cases'* involving expenses incurred for advanced 
education, the court disallowed them as personal expenses under 
section 24(a)(1), and also held them not deductible as ordinary and 
necessary expenses under section 23(a)(1). But in all of these cases 
the education was preparation for the securing of a position, not for 
maintaining a position already held when the expenses were incurred. 
The Hill case is distinguishable from the others on these grounds.’ 
The court said in this case plaintiff attended school and incurred the 
deductible expenses ‘‘to maintain her present position, not to attain 
a new position; to preserve, not to expand or increase; to carry on, 
’ not to commence.’’!® That the taxpayer made the expenditure to 
retain the status quo is crucial. This is further emphasized by the fact 
that the court did not overrule the prior decisions, but limited the 
present decision to the facts of this particular case.?° 

In support of her contention that the expenses were ordinary and 
necessary, the plaintiff relied on the cases of Hempel v. Commissioner™ 
and Thomas v. Commissioner.?? In both of these cases the taxpayers 
were opera singers and the expenses were for professional coaches. 
Nevertheless, they were deductible as ordinary and necessary ex- 
penses in computing net income. Similarly, the expenses were also 
deductible in the cases of Denny v. Commissioner™ and Hutchison v. 
Commissioner*4 where the taxpayers were actors and the expenses were 
for physical training courses and other expenses incidental thereto. 
The Tax Court, however, had refused the analogy of the above cases 





4 Welch v. Helvering, 290 U.S. 111 (1933). 

% T. F. Driscoll, 4 B.T.A. 1009 (1926); J. D. Bowles, 1 B.T.A. 584 (1925). 

16 Ellis v. Burnet, 50 F.2d 343 (D.C. Cir. 1931). 

17 Welch v. Helvering, 290 U.S. 111, 115 (1933). 

18 “The expenses incurred by school teachers in attending summer school are 
in the nature of personal expenses incurred in advancing their education and are 
not deductible in computing net income.” O.D. 892, 4 Cum. But. 209 (1921); 
J. D. Bowles, 1 B.T.A. 584 (1925); T. F. Driscoll, 4 B.T.A. 1008 (1926). 

19 Hill v. Commissioner, 181 F.2d 906, 909 (4th Cir. 1950). 

20 Td. at 911. 

31 P-H 1947 TC Mem. Dec. 947,163. 

2 P-H 1939 TC Mem. Dec. $39,112. 

*3 33 B.T.A. 738 (1935). 

% 13 B.T.A. 1187 (1928). 
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and reasoned: ‘‘None of these cases involved educational expenses, 
however, and so have no application to the issue presented here. All 
of these cases involved specialized training of little or no value outside 
of the orbit of the respective taxpayer’s business.’’* The court does 
not answer the objection. It states only that it is not impressed by the 
argument. Though the education may have been of greater value 
outside the orbit of the taxpayer’s business, the main and substantial 
value was the obtaining of a renewal of her certificate with the power 
and privilege to continue teaching. In the cases relied on by the 
plaintiff, the expenses were incurred for a tutor to enable the taxpayer 
to maintain a present position. So in the Hill case was not the college 
the tutor to the plaintiff which enabled her to maintain her present 
position? 

The court believes that society is served when teachers obtain 
an advanced education. It cites other deductions specifically allowed, 
such as dues to professional societies, subscriptions to professional 
journals, and initiation fees paid to a union, and on the facts believes 
that the plaintiff has a much more “‘persuasive”’ case.** Certainly the 
expenses in the Hill case were of greater importance than the above 
cited deductions. The fact that the plaintiff had an alternative course 
should not make any difference in that where most expenditures are 
made, an alternative course is also available. So long as the choice is 
reasonable the deduction should be allowed. 


Conclusion 


If the taxpayer can show that the expenses have been incurred to 
maintain his present position, they will be deductible. Substantial 
proof of the necessity of the education will be required, but it should 
not be necessary to show a statutory requirement. Sufficient neces- 
sity would seem to be shown where unless the taxpayer had obtained 
the advanced education, he would have lost his position or would have 
been demoted. This exception to the general rule that expenses for 
advanced education are personal and not deductible is rather limited 
and therefore will not lead to unfounded claims. The salaries of 
teachers are not such that will allow them to indulge in this course 
of action to an extreme. Furthermore, the finding of the commissioner 
will be presumed to be correct and the taxpayer will have the burden 
of proving him in error, which may be more costly than the deduction 
if the case is doubtful. 

There is no reason to limit this exception to teachers. If any doctor, 
lawyer, dentist, or other professional taxpayer can show it is neces- 





*% Hill v. Commissioner, 181 F.2d 906, 910 (4th Cir. 1950). 
% Td. at 909. 











WISCONSIN LAW REVIEW [Vol. 1951 





370 


sary for him to have an advanced education to maintain his present 
position, due to one reason or another, he should be allowed a deduc- 
tion for the expenses incurred in obtaining the education. For ex- 
ample, if through advances in science it should be necessary for a 
dentist to go to school for a short time so that his business will not 
decrease, it would seem logical to hold that the expenses so incurred 
should be construed as ordinary and necessary under section 23(a)(1) 


and therefore deductible. 
EvuGENE R. SAwaA.Lu 





LEGISLATIVE CONTROL OF TRIAL BY JURY.—The power of 
the legislature to extend or restrict the right to trial by jury has 
troubled the Wisconsin Supreme Court almost from its inception. 
This issue came to focus again in the case of State ex rel. McStroul 
v. Lucas,’ in which the court held that the defendant had a right to 
trial by jury in an action involving violation of a municipal ordinance. 
In order to understand the full significance of the court’s opinion 
it is necessary to review the constitutional provisions for trial by 
jury and the interpretation which the court has given to those 


provisions. 
The Norval Rule 


Article I, Section 5 of the Wisconsin Constitution provides that in 
all civil cases, ‘“The right of trial by jury shall remain inviolate, and 
shall extend to all cases at law without regard to the amount in 
controversy; but a jury trial may be waived by the parties in all 
cases in the manner prescribed by law . . . .’’? The Wisconsin court has 
held in a long line of decisions that the right which is protected by this 
provision in the constitution is the right of trial by jury that was 
protected under the common law at the time our constitution came 
into being.* In construing this provision the court put strict limita- 
tions on the legislative power to modify the common law right. In 





1251 Wis. 285, 29 N.W.2d 73 (1947). 

2 This section is very similar to those sections in the constitutions of other 
states which expressly protect the right of trial by jury. 31 Am. Jur. 554, § 4. 

3 Norval v. Rice, 2 Wis. 22 (1853); Stilwell v. Kellogg, 14 Wis. 461 (1861); 
Conn. Mut. Ins. Co. v. Cross, 18 Wis. 109 (1864); Truman v. McCullum, 20 
Wis. 360 (1866); Callanan v. Judd, 23 Wis. 343 (1868); Deery v. McClintock, 
31 Wis. 195 (1872); Attorney General v. Railroad Companies, 35 Wis. 425 (1894); 
Bennett v. State, 57 Wis. 69, 14 N.W. 912 (1883); Kiley v. Chicago, M. & St. 
P.R.R., 138 Wis. 215, 119 N.W.309 (1909); Oborn v. State, 143 Wis. 249, 126 
N.W.737 (1910) ; State ex rel. Schumacher v. Markham, 160 Wis. 431, 152 N.W.161 
(1915); La Bowe v. Ballhazor, 180 Wis. 419, 193 N.W.244 (1923); Campbell v. 
Sutliff, 193 Wis. 370, 214 N.W.374 (1927); Jessner v. State, 202 Wis. 184, 231 
N.W.634 (1930). 
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Norval v. Rice* the court held that a statute providing for the use of a 
six-man jury in county court was unconstitutional. 
In the opinion the court stated: 
We have already said that the meaning of the language used in 
our Constitution must be gleaned from the common law, and this 
is because of the peculiarity of the language. “The right of trial 
by jury shall remain inviolate’’; that is shall continue as it was at 
the time of the formation and adoption of the Constitution by 
the people of this state. [Italics by the court] 


This language has been quoted and repeated in a large number of 
decisions since the Norval case. The Norval decision has been followed 
closely and the rule has developed from the cases that the legislature 
has no power to modify or restrict the right of jury trial. Thus it was 
held to be unconstitutional to provide for summary proceedings in 
actions arising from violation of the Corrupt Practices Act. In State 
ex rel. Schumacher v. Markham’ the court held, with two dissents, 
that proceedings under the act actually tried title to the office in 
question. This had been done by the writ of quo warranto at common 
law and was a legal action. Title to office was held to be a legal right 
and the legislature could not convert the legal action to an equitable 
one so as to defeat the right of jury trial. It would seem, however, that 
treating an act of this sort as a restatement of a common law right 
and hence governed by common law procedure stretches the rule of 
the Norval case almost beyond its logical limits. 

Following this general pattern the court held in Stilwell v. Kellogg’ 
that the legislature had no right to extend the right to trial by jury. 
It was held that there was no right to jury trial in an action which 
combined the actions of debt and foreclosure, since such combined 
action had been utilized before the adoption of the constitution and 
had been treated as an equitable action, for which there was no right 
of jury trial. 


The Callanan Rule 


Article VII, Section 2 of the Wisconsin Constitution provides, 
“The judicial power of this state, both as to matters of law and equity, 
shall be vested in a supreme court, circuit courts, courts of probate, 





42 Wis. 22 (1853). 

5 Id., at 29. 

* See note 3 supra. 

7160 Wis. 431, 152 N.W. 161 (1915). Cf. Attorney General v. Railroad Com- 
panies, 35 Wis. 425, 551 (1874) (Constitutional guarantee not applicable to 
injunction actions in equity). 

_ §14 Wis. 461 (1861). The court cites Gaston v. Babcock, 6 Wis. 506 (1857), 
in which an action to appoint a guardian on grounds of insanity was held equit- 
able in nature and triable without jury. 
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and in justices of the peace.’’® The counter-part of the right to jury 
trial is the judicial power. The court recognized this at an early date 
and reasoned that any extension of jury trial resulted in a retraction 
of judicial power. Not only was jury trial to “remain inviolate’’ but 
the judicial power that was vested in the courts was to remain in- 
violate also. In Callanan v. Judd" the court held unconstitutional an 
act which required the courts to submit questions of fact to a jury 
in foreclosure actions on the ground that it took from the courts their 
constitutionally protected judicial power. The court reasoned :" 
But, as already stated, the power of a court of chancery to 
determine questions of fact, as well as law, was equally well estab- 
lished and understood. And when the constitution vested in cer- 
tain courts judicial power as to matters in equity, it clothed them 
with this power, as one of the established elements of judicial 
power in equity, so that the legislature cannot withdraw it and 


confer it upon juries. 

This same reasoning was employed in Kiley v. Chicago, M. & St. P. 
_ R. Co. when the question of the power of the court to withdraw a 

question of fact from the jury and direct a verdict was examined, and 
it was held that this power could not be taken away by legislation. 

There was, however, an exception to this strict rule as to the power 
of the legislature to extend or restrict jury trial. In new actions—those 
originating after the constitution and of legislative rather than com- 
mon law origin—it was held that the legislature could determine the 
procedure that would be followed. Thus in Bentley v. Davidson"™ the 
court held that it was constitutional to provide for summary proced- 
ure—by the court without a jury—in a statutory lien action."* With 
this one exception, the decisions of the court prior to the McStroul 
case had, in effect, frozen the right to jury trial so that it would remain 
as it had been when the constitution was adopted. 


Trial of Petty Offenses 
In the trial of petty offenses in justice courts or in municipal 
courts, which have jurisdiction over violations of municipal ordi- 





® Note that justice courts are holders of judicial power also. See John F. Jelke 
Co. v. Beck, 208 Wis. 650, 242 N.W. 576 (1932). 

10 23 Wis. 343 (1868). Cf. Truman v. McCullum, 20 Wis. 360 (1866) (Extension 
of the right of jury trial to cover questions of fact in foreclosure proceedings held 
unconstitutional). 

11 23 Wis. 343, 349 (1868). 

12 138 Wis. 215, 226, 119 N.W. 309, 313 (1909). Cf. Derry v. McClintock, 31 
Wis. 195 (1872). 

13 74 Wis. 420, 424, 43 N.W. 139, 141. “It is competent for the legislature, when 
it gives a new remedy, to prescribe the procedure by which the remedy may be 
enforced.” 

4 In State ez rel. Schumacher v. Markham, 160 Wis. 431, 152 N.W. 161 (1915), 
discussed supra, the court does not mention Bentley v. Davidson, but it is conceiv- 
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nances, the law respecting the right of jury trial was unsettled. For 
some time it was not clear whether these trials were civil or criminal 
in nature, hence whether the constitutional guarantee of Article I, 
Section 5 was applicable.” If these prosecutions for petty offenses 
were criminal, the defendant’s right to trial by jury depended upon 
Article I, Section 7, which provides: 

In all criminal prosecutions the accused shall enjoy the right to 

be heard by himself and counsel; ... and in prosecutions by indict- 

ment, or information, to a speedy trial by an impartial jury... . 


That the legislature has power to extend the right to jury trial under 
this provision seems to have been established by the decision in 
State v. Slowe,'* where it was held that a defendant prosecuted for a 
misdemeanor in justice court could not be denied trial by jury, though 
his right to such a trial depended upon a statute extending the 
constitutional guarantee. Thus, if an action arising from the violation 
of a municipal ordinance were a criminal action, the limitations upon 
legislative power under consideration would be inapplicable. 

In the early Wisconsin cases the rule developed that prosecutions 
for ordinance violations were quasi-criminal if the violations were 
also misdemeanors under a state law paralleling the ordinance, civil 
actions if they were not.” But in Ogden v. Madison" the court rejected 
this distinction and held that such prosecutions were civil actions for 
the collection of a penalty, even though the same offense constituted 
a misdemeanor under the general statutes. This was followed in the 
McStroul case. 

Having decided that such prosecutions were civil actions, the 
question persisted whether the constitutional right to jury trial pro- 
tected the parties in an action involving a petty offense, and further, 





able that the Schumacher decision might cast some doubt upon the soundness of 
the exception stated above. 

4 This question had come up before and had received a variety of answers. 
It was called quasi-criminal in Hamilton v. Municipal Court, 89 Wis. 358, 61 
N.W. 1100 (1895), when the ordinance paralleled a statute covering the same act; 
or civil when the ordinance covered an act which was not a misdemeanor. The 
court held jury trial was to be granted in the former case, but not in the latter. 
This was, in effect, overruled in Ogden v. Madison, 111 Wis. 413, 429, 87 N.W. 
568 (1901), which said the misdemeanor and ordinance violations are different 
offenses and can be governed by different procedure—an interesting bit of legal 
fiction. Accord, Waukesha v. Schessler, 239 Wis. 82, 300 N.W. 498 (1941). 

* 230 Wis. 406, 284 N.W. 4 (1939). The court pointed out that the constitution 
protected jury trial in all cases where issue was joined by indictment or informa- 
tion. However, the statutory procedure defined in Section 357.01 was amended in 
1925 to add the word “complaint” to “indictment or information’ thereby 
extending the right to jury trial to misdemeanors prosecuted by complaint in 
justice court. Furthermore, the court pointed out that the constitutional guarantee 
to jury trial in criminal actions applied to all criminal actions and this was a 
criminal action. Cf. Frank v. Ehecbuchy, 237 Wis. 510, 297 N.W. 399 (1941). 


11 See note 15 supra. 
#111 Wis. 413, 87 N.W. 568 (1901). 
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whether this right was beyond legislative extension or restriction. 
Generally, proceedings before the justice of the peace had been sum- 
mai y at common law,!* and with regard to actions involving violations 
of municipal ordinances there was apparently little question of the 
justice courts’ power to use summary procedure.”° In view of the 
rules announced in the Norval and Callanan cases, it would seem to 
follow that the constitution did not guarantee a jury trial in justice 
court actions involving municipal ordinance violations. 

The same practice was followed in many of the statutory courts 
which were instituted by the legislature. A common provision in the 
statutes creating such courts was to vest them with justice court 
procedure.”! Thus the legislature recognized the similarity in function 
between justice courts and municipal courts. Another common provi- 
sion in the creation of municipal courts was to specifically vest them 
with power to hear cases summarily.”* This was often done with specific 
reference to actions brought to collect a fine for violation of a munici- 
pal ordinance. It would seem clear, in view of the common law pro- 

-cedure in such cases, that such a provision would not be in conflict 
with the constitutional guarantee of jury trial, since in this sort of 
case there was no right to trial by jury which could “remain invio- 
late.”” The Ogden case so held, although in that case the court’s 
position was based, in part, on the ground that the defendant had a 


19 Capital Traction Co. v. Hof, 174 U.S. 1 (1898); 3 BL. Comm. *33, *35, *81. 
Most colonies used no jury trials in justice courts in civil actions but provided 
de novo appeal to the next highest court. New York and New Jersey provided 
six man juries in justice courts. The practice in England was to use summary pro- 
ceedings in civil actions in courts of this nature. Wisconsin has clear record of 
the use of the six-man jury in civil actions as in New York, according to Norval 
v. Rice, 2 Wis. 22, 30 (1853). But in actions involving petty offenses, whether 
they be classified as civil or criminal today, the common law did not guarantee 
jury trial. Practice will probably differ in different areas because of the lack of 
specific rules of procedure and lack of court records. 

20 In the Ogden case the court quotes the following passage from McInerney 
v. Denver, 17 Colo. 302, 29 Pac. 516 (1896): 

A careful examination of authorities has led us to the conclusion that both 
in this country and England the transgression of municipal regulations en- 
acted under the police power for the purpose of promoting the general wel- 
fare within cities and towns had for more than a century prior to the adop- 
tion of our constitution been generally prosecuted without a jury. 

See also: Capital Traction Co. v. Hof, 174 U.S. 1 (1898); Elbert v. Loden, 117 
Md. 373, 83 Atl. 564 (1912); Wilmarth v. King, 74 N.H. 512, 69 Atl. 889 (1908). 

1 Wis. R. Star. § 2517 (1878) provides e.g.: “The municipal judge [for Madi- 
son], in addition to the powers vested in the municipal court as aforesaid, is 
vested with all the powers and jurisdiction of a justice of the peace in said 
county....” 

2 Wis. R. Star. § 2501 (1878) e.g., defining the procedure of the municipal 
court of Milwaukee county stated: “ ... and hear and dispose of in a summary 
way all cases for such breaches . . . [of municipal “iene” 

No attempt is here made to generalize as to the procedures in the statutory 
courts, because the courts are many and varied and an analysis of them is outside 
the scope of this note. See KARLEN AND MarTINSON, Statutory Courts of Wisconsin, 
1949 Wis. L. Rev. 207. 
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right to appeal to the circuit court and there have a jury trial, and 
had, in fact, exercised this right. However, as to the original trial, the 
court states flatly that the parties have no right to trial by jury.” 

Thus in 1947, when Siate ex rel. McStroul v. Lucas* came before 
the court, the right to jury trial in civil actions was a static right, 
which could neither be expanded nor contracted, except in completely 
new actions originated by the legislature. The right was to “remain 
inviolate,’”’ and to extend it was to abrogate the “judicial power.” 
The extent of the right in justice courts had not been specifically 
determined, but summary procedure in municipal courts had been 
upheld, at least in ordinance violation actions, by reasoning which 
would seem to require, a fortiori, a similar ruling in regard to justice 
court procedure. 


The McStroul Case 


The McStroul decision appears to have given the law a new twist. 
Like the Ogden case this was an action resulting from the violation of 
a municipal ordinance. The defendant, McStroul, was arrested for 
disorderly conduct and brought before a justice of the police court of 
the city of West Allis. The defendant pleaded not guilty and de- 
manded a jury trial in accordance with the procedure applicable 
under section 302.04 of the statutes to justices of the peace, which is 
likewise applicable, under Section 62.24 (3) (b) to “Police Justice 
Courts” created by any city.% The requested jury trial was refused 
and the defendant instituted a mandamus proceeding in circuit court 





*% Referring to Wis. R. Star. § 2517 (1898), the court said, 111 Wis. 413, 430, 
87 N.W. at 872: ‘‘We hold that this prosecution is for an offense against a mere 
police regulation for the good order of the city, for the collection of a penalty 
prescribed by the ordinance, and that the plaintiff in error was not entitled to a 
ury trial as a matter of right.”” See also Boscobel v. Bugbee, 41 Wis. 59 (1876); 

latteville v. McKernan, 54 Wis. 487, 11 N.W. 798 (1882); Oshkosh v. Schwartz 
55 Wis. 483, 13 N.W. 552 (1882); State v. Grove, 77 Wis. 448, 46 N.W. 532 
(1890); Hamilton v. Municipal Court, 89 Wis. 358, 61 N.W. 1100 (1895). 

% 251 Wis. 285, 29 N.W.2d 73 (1947). 

% The police court had been created under Wis. Star. § 62.24 (1947). The 
statute gave the court “jurisdiction of offenses against ordinances of the city.” 
It went on to provide in subsection (3)(b) that the procedure should be the same 
as is applicable in ‘‘other’”’ justice of the peace courts. Hence under § 302.04, the 
statute that dealt with procedure in justice of the peace courts, the defendant 
was given the right to demand a jury, if he paid the fee, in any justice court action 
and hence in any police court action. This act, § 62.24, had been in effect in sub- 
stantially the same form from its inception in 1889. Section 302.24 had been 
renumbered and somewhat reworded, but except for minor changes it was the 
same statute as Wis. Star. c. 89, §§ 80, 81 (1849), which gave the right to jury 
trial in civil justice court actions. Before the advent of the police court act in 
Wis. Laws c. 326 (1889), when ordinance violations were tried in justice courts 
or in municipal courts with justice court jurisdiction, and after 1889, when the 
bulk of such cases began to shift from the justice courts to police courts, in all 
that time the right of jury trial in this area had never been tested. Considering 
the tremendous number of cases handled by police or municipal courts, it is 
surprising that not one case raised this point on appeal in almost a hundred years. 
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to procure a writ directing Lucas, the police justice, to grant a jury 
trial. From a judgment for McStroul, Lucas appealed, contending 
that ordinance violations were triable in a summary manner. 

The court first considered the nature of the action—whether civil 
or criminal—and found it to be civil in accord with the decision in 
the Ogden case.** This put the case squarely under Article I, Section 5, 
and required the court to consider the appellant’s principal conten- 
tions. These were: first, that the constitution guarantees jury trial 
only in cases where it was demandable at common law and that the 
weight of authority supports the view that there was no right to jury 
trial at common law in actions under municipal ordinances; and 
second, that the Ogden case had settled this issue, holding that the 
constitutional guarantee did not apply to trials for violation of 
ordinances. However, the court rejected these contentions and held 
that the defendant had a right to trial by jury. The Ogden case was 
distinguished for two reasons: first, because in that case the defendant 
had sought and obtained a jury trial in circuit court before he ap- 

-pealed; and second, that the statute involved in the Ogden case,” 
which created the court, specifically provided that ordinance viola- 
tions should be heard summarily, while in the McStroul case the 
statutes** under which the police court was created expressly granted 
jury trial if demanded by the parties. Therefore, it was decided the 
police justice had no authority to disregard the accused’s demand for 
a jury and proceed summarily. 

The McStroul opinion seems to indicate that the rules of the Norval 
and Callanan cases have been relaxed, at least when applied to trials 
for petty offenses. The Ogden case had held that the constitutional 
guarantee alone did not protect the defendant’s right to a jury trial 
when a statute conferred authority upon the court to hear the case 
summarily, because the constitution protected only the right to trial 
by jury that existed at common law, and there was no such right at 
common law in actions involving petty offenses. But the McStroul 
decision upheld the legislature’s authority to provide for jury trial 





%* The court cited Article VII, Section 17, of the Constitution: 
. . . all criminal prosecutions shall be carried on in the name and by the 
authority of the [state] .... 
And Section 260.05 of the statutes: 
Actions are of two kinds, civil and criminal. A criminal action is prose- 
cuted by the state against a person charged with a public offense . . . . 
_ Since an action brought for the violation of a municipal ordinance is not brought 
in the name of the state, it followed logically that that type of action could not 
be a criminal action and was therefore a civil action. The court called it a civil 
action to collect a fine and said, ‘(T]he question . . . is whether in a civil action 
for violation of the West Allis ordinance . . . defendant is entitled to a jury trial.” 
27 Wis. R. Strat. § 2517 (1878). 
28 Wis. Strat. §§ 62.24, 302.04 (1947). 
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in a similar action. Although the two cases are distinguishable, as 
indicated by the court, one or the other must conflict with the Norval 
and Callanan interpretations of the constitution. Unless the Ogden 
case upholds a statutory restriction of the right to jury trial, then the 
McSiroul case must sanction an extension of it into a field previously 
reserved for summary procedure. If the court still adheres to the rules 
previously established, the fact that the legislature provides for jury 
trial in municipal ordinance actions should have no effect upon the 
procedure to be followed, since under these rules it is not within the 
power of the legislature to so provide. 

In both the Ogden and McStroul cases the court considers the 
availability of de novo trial by jury on appeal, and it may be that the 
assertion of this right in the former case but not in the latter was 
controlling. 

But even if this is the primary basis for distinction in the two cases, 
can it be maintained that Article I, Section 5 is satisfied by a pro- 
vision for jury trial on appeal? There seems little, if any, support for 
such a proposition in Wisconsin law.*® 


Conclusions 


It seems possible that the McStroul decision, although not revolu- 
tionary on its face, may have altered the entire approach to the prob- 
lem of the right to jury trial, by ignoring well-established precedent 
in relation to constitutional interpretation and thus putting the power 
to determine whether jury trial shall be used, in some instances, in 
the hands of the legislature. 

The case seems important for two reasons. First, it affects a branch 
of the law which, although given comparatively little attention in 
legal education and practice is nevertheless of considerable importance 
to the layman, since it relates to procedure in the only courts with 
which most laymen are likely to come into contact. Second, the case 
reopens many questions as to the general right of trial by jury and 
may indicate a new and more liberal attitude toward legislative 
power to extend—and perhaps restrict—this right. 

The desirability of such a change in policy seems questionable. 
By granting the legislature greater freedom in this area the court may 
have introduced desirable flexibility which could facilitate the chang- 
ing of procedure to meet changing times. But this new approach 
appears to permit the extension of jury trial into fields where it has 
never been used before, thereby reducing the judicial power and 





* The comparatively slight attention given to this factor in the Ogden and 
McStroul cases seems, in itself, to refute the contention that jury trial on appeal 
satisfies the constitutional guarantee. If it does, the Ogden case, at least, should 
have been disposed of in a one-paragraph opinion. 
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creating new problems for the courts. In view of the strong attacks 
levelled against the jury system in recent years, this may be a very 
undesirable result. Furthermore, it is conceivable—though unlikely 
—that the courts might use the McStroul decision to justify statutory 
restrictions on the right to trial by jury within fields where it has 
long remained inviolate. But the possible effects of the case must re- 
main within the realm of conjecture until the court again faces the 
issue and is obliged to clarify its position. 


Davip E. BeckwitH 





RESTORATION OF THE CIVIL RIGHTS OF CONVICTED 
CRIMINALS.—In Wisconsin it has been customary for the governor’ 
to appear before the legislature during each biennium in order to 
grant pardons to released prisoners for the purpose of restoring them 
to their “rights of citizenship” or “civil rights’’ after expiration of 
sentence.' This action restores all the civil rights which they may 
- have lost.? To supplant this procedure, section 57.078 of the Wiscon- 
sin statutes was enacted in 1947.’ 





1 Altogether about 4,000 pardons have been given. For example, Wis. Sen. J. 
95 (1858) lists 18 “pardons to restore rights of citizenship.”” Wis. Sen. J. 80-89 
(1927) lists 68 “pardons to restore rights of citizenship after expiration of sen- 
tence.” Wis. Sen. J. 65-71 (1929) lists 46 “pardons to restore civil rights after 
expiration of sentence.”’ Wis. SEN. J. 107-169 (1941) lists 455 “pardons to restore 
civil rights. ...” Wis. Sen. J. 272-282 (1949) lists 85 such pardons. The practice 
followed by the executive office in this matter is to grant the restoration of civil 
rights as a matter of course to those whose sentence has expired at least one year 
previously and who in asking for the restoration of their civil rights have sub- 
mitted a written petition endorsed by reputable citizens. It should be noted that 
-— are many ex-criminals who have never applied for restoration of their civil 
rights. 

? Although the provisions in the Wisconsin constitution which give the governor 
the power to oonien do not refer to the restoration of civil rights, W1s. Const. 
Art. V, § 6, it is conceded that the governor’s pardon automatically restores such 
rights in that it blots out the existence of guilt and releases the offender from all 
disabilities which are a consequence of his conviction, among which are lost 
“civil rights.’’ Knote v. United States, 95 U.S. 149 (1877); Jones v. County Regis- 
trars, 56 Miss. 766, 31 Am. Rep. 385 (1879). However, it should be pointed out 
that a great deal of ambiguity always has existed as to what rights have been 
lost ont what classes of criminals have been affected by such loss. The governor 
in granting these pardons seems to be saying in effect, ‘Although I do not know 
which of you have lost your ‘civil rights’ or what rights you have lost, I, never- 
theless, restore to you any rights which were divested from you upon your con- 
viction. 

Note that in 1879 the Wisconsin legislature authorized and empowered the 
governor “to restore to any convict discharged from the prison in this state the 
civil rights possessed by said convict previous to his conviction on satisfactory 
evidence that said discharged convict ies violated no law of this state or in the 
United States for a period of not less than 10 years [amended in 1891 to read 
‘... not less than 5 years....’ Wis. Laws 1891, c. 236] subsequent to his dis- 
charge from said prison.” Wis. Laws 1879, c. 207, § 1. However, this statute was 
completely repealed in 1897. Wis. Stat. § 4978 (1898). 

? Without anyone appearing, registering or voting against it. See bill envelop 
for Bill 2568, passed as Wis. Laws 1947, c. 477. The Interim Committee on Public 
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Every person who is convicted of crime obtains a restoration of 
his civil rights by serving out his term of imprisonment or other- 
wise satisfying his sentence. The certificate of the department 
or other responsible supervisory agency that a convicted person 
has served his sentence or otherwise satisfied the judgment 
against him is evidence of that fact and that he is restored to his 
civil rights. 


Although “‘civil rights’’ as used here clearly refers to those rights 
which are withdrawn from a criminal from the time of his conviction 
until such time as he is “restored to civil rights,’’ the section nowhere 
indicates precisely what rights are lost, the character of the crimes 
which occasion such loss, the means by which such rights may be 
restored or what classes of criminals have been affected by such loss. 
These questions may be determined by considering those provisions 
of the Wisconsin constitution and statutes which cause “civil rights’’ 
to be divested. 


Rights Divested by the Constitution 


Article III, section 2 of the Wisconsin constitution states “nor 
shall any person convicted of treason or felony be qualified to vote 
at any election unless restored to civil rights.’’* The difficulty pre- 
sented here is in defining “felony’’ and “treason” in order to ascer- 
tain who is divested of the right to vote prior to the restoration of 
this right by section 57.078. 

Although a “‘felony’’ is defined in section 353.31 of the Wisconsin 
statutes as “‘any offense punishable by imprisonment in the state 
prison,” the Wisconsin Court has limited the meaning of “‘felony’’ as 
used in the constitution to such offenses as were felonies at the time 
it was adopted.® “‘Treason”’ has not raised any such problem since no 
one has ever been convicted of treason under this provision in Wis- 
consin.® 





Welfare believed that a general law was needed which would provide that a con- 
vict who had served his term of imprisonment would thereby be restored to all 
his civil rights which had been revoked by his conviction. They therefore drafted 
this act for the purposes of establishing a more efficient administrative procedure, 
to achieve economy and to avoid needless humiliation and disgrace. 1946 Wis. 
L. Rev. 281. The constitutionality of such a law was convincingly asserted by 
E. E. Brossard, the Revisor of Statutes. 1946 Wis. L. Rev. 281. But see Jn re 
Webb, 89 Wis. 354, 62 N.W. 177 (1895) which states that the power to grant 
pardons is vested exclusively in the governor. 

‘ This section also states that persons under guardianship, non compos mentis 
or insane are not qualified to vote. Wis. Const. Art. III, § 6 similarly concerns 
itself with the deprivation of suffrage rights. It provides: 

Laws may be ?_— excluding from the right of suffrage all persons who have 

been or may be convicted of bribery or larceny, or of any infamous crime, 

and depriving every person who shall make or become directly or indirectly 
interested in any bet or wager depending upon the result of any election from 
the right to vote at such election. 

5 State ez rel. Isenring v. Polacheck, 101 Wis. 427, 431, 77 N.W. 708, 709 (1898). 

® But if the occasion ever arises, there appears to be no reason why the definition 
expounded by both the Federal and Wisconsin Constitutions will not be applied. 
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Primarily due to the difficulty of discovering what were felonies in 
1848,’ there has been practically no attempt made to enforce article 
III, section 2 by preventing convicted felons not yet restored to 
their civil rights from voting.* They clearly cannot vote while in 
prison, but no provision has been made to inform those who completed 
their sentence before August 13, 1947° or those on parole or probation'® 
that they do not have the right to vote." Similarly, community 
election officials are not informed that these men are ineligible to vote. 
Thus under existing conditions, many who are ineligible to vote by 
reason of article III, section 2 nevertheless do so. It is possible to 
challenge such person’s right to vote!” and even have the vote declared 
void after it has been placed in the ballot box provided that one 
could prove how he voted, that he was a felon within the Supreme 
Court’s definition and that he had not yet been restored to his “civil 
rights.””"* However it is extremely unlikely that an ordinary citizen 
would assume such burden or even that an office-seeker in a close 
election would attempt these tactics to gain office. 

’ Two other constitutional provisions which should be mentioned 
are sections 2 and 3 of article XIII. These relate to office-holding 
rather than to voting. It states that any person who engages directly 
or indirectly ‘in a duel either as principal or accessory, shall forever 
be disqualified as an elector, and from holding any office under the 
constitution and laws of this state .. . .’’ Section 3 provides that “no 
person convicted of any infamous crime in any court within the United 
States . . . shall be eligible to any office of trust, profit or honor in 
this state.”’ 

Unlike the section of the constitution pertaining to the right to 
vote, these two sections fail to make any reference to restoration of 
civil rights. Thus it appears that the intent of the constitution is to 
permanently divest all persons of the right to hold “‘office’’ who were 





“Treason against the state shall consist only in levying war against the same, or 
in adhering to its —, giving them aid and comfort.” U. 5. Const. Art. ITI, 
§ 3; Wis. Const. Art. I 

7 The Wisconsin constitution was adopted in 1848. 

* Under the present laws this would refer to those on parole or probation and 
to those who had completed their sentence before section 57.078 was enacted 
into law but had not as yet received a “pardon to restore civil rights.” The latter 
may begin the process of getting their civil rights restored by filling out “restora- 
tion blanks” which are available at the Bureau of Probation and Parole. See 
note 1 supra. 

® The date section 57.078 was enacted into law. 

10 Such provision could be made for the latter on form C-8 of the Bureau of 
Probation and Parole which contains a set of rules and regulations which the 
parolee or probationer agrees to follow. 

1! Unless they have already received a pardon to restore civil rights. 

12 Wis. Strat. §§ 6.50(6), 6.52, 6.53 (1949). 

1% Platz, A Code of Evidence for Wisconsin?: Various Privileges, 1945 Wis. L. 
Rev. 239. 
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either convicted of infamous crimes or were participants in duels.“ 
Therefore this right would not be restored by section 57.078, but it 
would of course be restored by a governor’s pardon which ends all 
disabilities of conviction.” 

For the purpose of clarifying section 3 of article XIII, we must 
define both ‘‘infamous crime”’ and “‘any office of trust, profit or honor 
in this state.”’ 

Wisconsin has apparently adopted the view that an infamous crime 
is one punishable by imprisonment in the state prison.'* The Court 
based its definition on the great consensus of authority as to the 
meaning of an “infamous crime’’.’” An alternative view would allow 
the convicting jurisdiction to determine whether or not a particular 
crime is infamous, but it would be difficult to administer, as an 
“infamous crime’’ means different things in different jurisdictions." 

An “office” was defined by the Wisconsin Court in an early case’® 
when it said, ‘“‘An office is where for the time being a portion of the 
sovereignty, legislative, executive or judicial attaches, to be exercised 
for the. public benefit.”’ In discussing the difference between an “office 
of trust, profit or honor’ and mere “employment” the Wisconsin 
Court has said in In re Appointment of Revisor®® that the duties must 
be continuous and permanent to constitute an office and not merely 
transient, occasional or incidental. This view has been substantiated 
and amplified by a California decision” in a similar case. The Cali- 
fornia court stated that a public officer is distinguished from a mere 
employee in that an office requires a fixed tenure of position, a public 
oath, the payment of salary from a public treasury and the delegation 
of a public duty to him. Thus it has been held in Wisconsin that a 
United States Senator,22 members of the Wisconsin legislature,” 


“4 Brossard, Restoration of Civil Rights, 1946 Wis. L. Rev. 281, 285. 

% See note 2 supra. 

16 Becker v. Green County, 176 Wis. 120, 124, 184 N.W. 715, 717 (1922). 

17 12 Cyc. 135. It should be noted that this definition of an “infamous crime” 
is a with the statutory definition of a “felony.’’ See Wis. Stat. § 353.31 
(1949 

18 Miter, Crimina Law, 25. Thus a state court has held that the act of an 
attorney in charging an excessive fee for procuring a pension is not an infamous 
crime, though it is so regarded in the federal courts. Garitee v. Bond, 102 Md. 
379, 62 Atl. 631 (1905). The leading federal case on the subject ruled ‘that “im- 
prisonment at hard labor renders an offense punishable and thereby infamous, 
regardless of the place of imprisonment.”’ United States v. Moreland, 258 U.S. 
433 (1922). 

19 United States ex rel. Boyd v. Lockwood, 1 Pin. 359, 363 (Wis. 1843). 

20141 Wis. 592, 608, 124 N.W. 670, 676 (1910). 

* Coulter v. Pool, 187 Cal. 181, 201 Pac. 120 (1921). 

% State v. McCarthy, 255 Wis. 234, 38 N.W.2d 679 (1949). 

%3“‘A member of the assembly or senate unquestionably holds an office of 
trust, profit or honor in this state.” 19 Ops. Wis. Arr’y Gen. 241, 242 (1930); 
22 Ops. Wis. Art’y GEN. 1033 (1933). 
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probate judges™ and census supervisors” are holders of such aa office; 
while the president of the University of Wisconsin,”* town attorneys,” 
mail carriers,?* census enumerators,?* a city superintendent of 
schools,®*° and assistant laboratory chemists working in the Federal 
Department of Agriculture* are not holders of such office. 


Rights Divested by Statute 


The only civil right currently taken away by statute is the right 

of suffrage of persons convicted of bribery. Section 6.01(3) states 
that “any person who shall have been convicted of bribery shall be 
excluded from the right of suffrage unless restored to civil rights.’’® 
Since the legislature can give back what it takes away and as this 
statute expressly refers to the restoration of civil rights, section 
57.078 restores the right of suffrage to persons convicted of bribery 
as well as to convicted felons upon their satisfying the judgment 
against them. 
_ Under section 49.22(5) of the 1937 statutes old-age assistance 
could not be granted to applicants who had been imprisoned for a 
felony during the period of years immediately preceding such date. 
Although this statute is no longer law, having been repealed in 1939, 
it should be noted that the Attorney General ruled that an uncon- 
ditional pardon of a felon removes his disability to receive old-age 
assistance. Thus if the legislature ever enacts any other laws di- 
vesting specific rights from convicted criminals, those rights would 
be restored by an unconditional pardon. It is submitted that a 
“pardon to restore civil rights’”’ or section 57.078 would also have the 
effect of restoring any rights which the legislature should choose to 
take away upon conviction. 





4 See note 20 supra. 

*% It was ruled in 19 Ops. Wis. Arr’y Gen. 241 (1930), an opinion which presents 
an excellent discussion of the problem, that a census supervisor holds an office of 
trust, profit, or honor under the United States while the position of census enumer- 
ator is not such an office. 

2% The President of the University of Wisconsin is an employee of Wisconsin 
and not a public official and therefore does not hold “an office of trust, profit or 
honor” under Art. XIII, § 3. Martin v. Smith, 239 Wis. 314, 1 N.W.2d 163, 140 
A.L.R. 1063 (1941). 

27 23 Ops. Wis. Art’y Gen. 350 (1934). 

28 10 Ops. Wis. Atr’y Gen. 21 (1921). 

29 See note 25 supra. 

80 Sieb v. Racine, 176 Wis. 617, 187 N.W. 989 (1922). 

31 Occasional, temporary, and incidental employment of people in the federal 
Department of Agriculture as assistant chemists is not to be considered the same 
as folding “any office of trust, profit or honor under the United States.’’ Ops. 
Wis. Art’y Gen. 739 (1908). 

32 See note 8 supra. 
33 Wis. Laws 1939, c. 533. 
4 26 Ops. Wis. Art’y GEN. 381 (1937). 
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Although section 147.20(3) of the 1949 statutes provides that “any 
person who is licensed or registered by the board of medical examin- 
ers” shall have his license revoked or suspended by the board upon 
being convicted of a crime committed in the course of his profes- 
sional conduct, it has been held by the Attorney General that a 
pardon by the governor does not automatically restore the right to 
practice medicine since that is not one of the civil rights possessed 
by every citizen.* Thus there is little reason to believe that section 
57.078 would restore this right or any other right which would not 
be similarly restored by a governor’s pardon.* 


Rights Not Divested 


No source divulges any additional civil rights which are lost upon 
conviction and then subsequently restored by either the governor’s 
pardon or section 57.078. Certain rights, however, are not lost. These 
may be enumerated to aid in determining the convicted criminal’s 
status. 

Formerly at common law, when a person was adjudged a felon, he 
was deemed to be civilly dead and therefore not allowed to bring an 
action in court. In her early history, Wisconsin seemingly followed 
this view,*” and it was the apparent intent of the early governors to 
restore a person to the status of being civilly alive when they gave 
“pardons to restore rights of citizenship after expiration of sentence.” 
However, in State v. Duket,** Wisconsin joined the majority of juris- 
dictions in holding that in the absence of statutory provisions, a 
felon is not civilly dead and thus has the right to bring an action in 
court. Therefore a criminal in Wisconsin loses only such civil rights 
as a consequence of his conviction as the Wisconsin constitution and 
statutes provide. The Attorney General has held that a felon upon 
conviction still retains the following rights: the right to contract,*® 
the right to apply for and obtain a hunting license,*° and the right to 
take a pharmacist’s examination.“ 





% 22 Ops. Wis. Att’y Gen. 943 (1933). 
* It is interesting to note that an early Wisconsin statute stated that a sen- 
tence to imprisonment for life absolutely dissolved the marriage bonds without 
any legal process. Wis. Star. c. 79,§ 7 (1849). However the statute was repealed 
in 1909 and is not applicable today. Wis. Laws 1909, c. 323, § 1. 
37 In 1869 two pardons were given by the governor to restore competency as 
i at the expiration of sentence. Wis. Sen. J. 35 (1869); Wis. Sen. J. 23 
870). 
ager Wis. 272, 278, 63 N.W. 83, 85 (1895); cf. 26 Ops. Wis. Art’y Gen. 381 
). 
914 Ops. Wis. Art’y Gen. 192 (1925); 25 Ops. Wis. Atr’y Grn. 213 (1936). 
40 22 Ops. Wis. Atr’y GEN. 821 (1933). 
“1 25 Ops. Wis. Att’y Gen. 708 (1936). 
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Jurisdiction 

A question of jurisdiction also arises in a consideration of the gen- 
eral problem before us. For if the conviction occurred in a jurisdiction 
outside of Wisconsin, a person to regain these rights must be pardoned 
or in some way restored to his civil rights by the convicting jurisdic- 
tion as it is the act of convicting and not the crime which removes 
them. Thus it has been ruled in Wisconsin that neither the legislature 
nor the governor can legally restore rights taken away by another 
jurisdiction.“ Hence, a person convicted of a felony in a federal 
court can only be restored to civil rights by presidential pardon;* 
while a person convicted of a felony in a state other than Wisconsin 
can be restored to civil rights only by a pardon from the governor of 
the convicting state or by its legislature as that state so provides. 


Conclusion 


As “civil rights’’ within the scope of section 57.078 refer principally 
to the right to vote, it is suggested that the section be amended to 
allow the restoration of civil rights to probationers and parolees who 
were divested of the right to vote upon conviction. This suggestion 
is made because many probationers and parolees are now voting 
illegally“* with no apparent harm to society; the deprivation of the 
right to vote does little if anything to deter crime or reform criminals 
and the parole and probation laws are based upon reformative and 
humanitarian considerations rather than incapacitation. and punish- 
ment. Such an amendment would be in accord with Manning ». 
Young“ which held that statutes regulating the right of franchise 
should where possible be modified or construed to secure rather than 
defeat the exercise of right. 

In summary it is submitted that a convicted criminal retains all 
his civil rights except those expressly taken away by constitutional or 
statutory provisions in that a convicted felon does not automatically 
lose his civil life and its accompanying rights. At the present time 
in Wisconsin, a criminal may lose upon conviction the right to hold 
public office, the right to vote, or both depending on the nature of 
his crime. Upon satisfaction of his sentence, the right to vote is 
automatically restored to him by section 57.078. The right to hold 
“office”? may be restored only by a pardon from the convicting 


jurisdiction. . 
J BENJAMIN J. ROSENTHAL 





42 32 Ops. Wis. Att’y Gen. 164 (1943). 

43 Ops. Minn. Art’y Gen. 117 (April 1930); Ops. Minn. Art’y Gen. (Letter 
to O. B. Holton, Feb. 1, 1937). But see State v. Todd, 225 Minn. 91, 29 N.W.2d 
810 (1947). 

“ No real attempt being made to stop them. See note 12 supra. 

4 210 Wis. 588, 247 N.W. 61 (1933). 
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